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FEDERAL MARITIME COMMISSION

DOCKET NO. 84-7
TARIFF COMPLIANCE INTERNATIONAL (ACTING ON BEHALF OF
A&A INTERNATIONAL, A DIVISION OF TANDY CORPORATION)
V.

KAWASAKI KISEN KAISHA, LTD. STEAMSHIP COMPANY

NOTICE

July 24, 1985

Notice is given that po appeal has been taken to the June 17, 1985,
dismissal of the complaint in this proceeding and the time within which
the Commission could determine to review has expired. No such determina-
tion has been made and accordingly, the dismissal has become administra-
tively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 EM.C. 1



FEDERAL MARITIME COMMISSION

DOCKET NO. 84-7

TARIFF COMPLIANCE INTERNATIONAL (ACTING ON BEHALF OF
A&A INTERNATIONAL, A DIVISION OF TANDY CORPORATION)

V.

KAWASAKI KISEN KAISHA, LTD. STEAMSHIF COMPANY
SETTLEMENT APPROVED; COMPLAINT DISMISSED

Finalized July 24, 1985

PRELIMINARY FACTS

On February 16, 1984, Tariff Compliance International (acting on behalf
of ARA International, a Division of Tandy Corporation) (TCI), filed a
complaint against Kawasaki Kisen Kaisha, Ltd. (K-Line) alleging that K-
Line subjected TCl to rates and charges greater than those specified in
K-Lines" applicable tariff.! In its complaint TCI alleged that in addition
to the violation of section 18(b)(3), Shipping Act, 1916, K-Line was also
in violation of section 14, Fourth (c), since it subjected TCI to unjust
and discriminatory treaument in the adjustment and settlement of claims.
TCI sought reparations of $87,096.50 for the alleged overcharges.2 TCl
also made claim for interest and attorneys fees pursuant to 46 CFR 502.250
(1984), and section 11(g) of the Shipping Act, 1984. (46 U.S.C. app.
§1710(g).)

The overcharge claims involved are derived from 39 shipments (bills
of lading), and involve 85 separate claims since more than one claim
arises from one shipment or bill of lading. The commodities involved,
as described by TCI, are:

1. Keyboards
Printing Mechanism Parts/Accessories
Joystick Control Assemblies
Programmable Calculators
Thermal Paper
Hand Held Electronic Games/Parts
Disk Drives

I

! Transpacific Freight Conference of Japan/Korea Tariff No. 36-FMC-7, and Agresment No, 10107, Tariff
No. 2—FMC 3.

#The total amount claimed per erithmetica! caleulation of the specific claims in this docket were miscaleu-
lated in “‘Appendix A of the complaint as §73,836.27.

2 28 FM.C.
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8. Speaker Parts
9. Audio Cassette Tape Cases
10. Printing Mechanisms
11. Copy Machine Parts
12. Electric Telephone Directories
13. Public Address Systems (Megaphones)
14. Audio Goods

15. Container Maximum Rates

An Initial Decision (July 25, 1984) was originally issued denying TCI's
claims because the complainant had failed to prove what was actually
shipped and that-there was not sufficient information upon which to establish
the validity of the claim. The decision was reached without a hearing
on the basis of the complaint and the parties’ written submissions under
the Commission’s Shortened Procedure (46 CFR §502.187).2 Upon consid-
eration of Exceptions, Replies to the Exceptions, and the record, the Com-
mission remanded the proceeding (Order of Remand, November 28, 1984),
finding that the Shortened Procedure was inappropriate under the cir-
cumstances, and directing that an oral, evidentiary hearing be held, ‘‘on
the issues identified in the Joint Prehearing Statement filed on May 21,
1984.”’ In the Prehearing Statement the parties narrowed their dispute noting
that as to some commodities the only issue was whether TCI had met
its burden of proving that the commodities had actually been shipped,
and as to the remaining commodities there was the additional issue of
tariff interpretation and application. In the Prehearing Statement the parties
also agreed that all allegations were in dispute regarding any violation
of section 14, Fourth, of the Shipping Act, 1916, by K-Line by virtue
of its requirements in the adjustment and settlement of freight claims.

The oral evidentiary hearing directed by the Commission was held on
February 26 and 27, 1985. Numerous exhibits were presented, including
demonstrations of the various products involved. Each side presented expert
witnesses. The record was then closed and a briefing schedule was estab-
lished. It was postponed so that settlement discussion could take place
with the result that the parties have reached a basis of settlement for
which they now seek approval.

Settlement Proposal

The parties have agreed to settle this controversy as follows, in pertinent
part:
1. K-Line will pay TCI $65,000.00.

3The first Administrative Law Judge initially rejected the use of the Shertened Procedure, but later con-
sented to its use.

28 FM.C.
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TCI will withdraw its complaint and will not pursue any of the
claims made before the Commission or in any other forum.

Neither party (including successors and assignees) will initiate
any new claim relating to the shipments involved here, except
to enforce the provisions of the settlement.

The settlement does not constitute an admission of liability or
wrongdoing.

In requesting approval for the settlement agreement the parties emphasize
that it is a bona fide commercial resolution of a genuine controversy.

Law and Conclusions

It is well established that settlements of administrative proceedings are
favored by the Congress, the Courts and the administrative agencies them-
selves. Section 5(b)(1) of the Administrative Procedure Act, 5 US.C,
554(c)(1), provides:

The agency shall give all interested parties opportunity for—

(1) The submission and consideration of facts, arguments, offers
of settlement, or proposals of adjustment when time, the nature
of the proceedings, and the public interest permit.

In Pennsylvania Gas Water Co. v. Federal Power Commission, 463 F.2d
1242, 1247 (D.C. Cir. 1972), the Court, noting its legislative history*
referred to the above provision ‘‘as being of the ‘greatest importance’
to the functioning of the administrative:process’” and stated:

The whole purpose of the informal settlement provision is to
eliminate the need for often costly and lengthy formal hearings
in those -cases where the parties are- able to reach a' result of
their own which the appropriate agency finds compatible with

the public interest.

48enate Judiciary Comm,, Administrative Procedure Act—Legislative History, S. Doc. No. 248, 79th
Cong,, 2d Séss, 203 (1945). In considering the settlement provision in 5. 7, 7%th Cong., 1st. Sess. (1945),
which ultimately became Se¢ction 554(c} of the Administrative Procedure Act (see note 3, supra), the Senate
Judiciary Committee stated:
Subsection (b) [now Section 554(c) of the Administrative Procedure Act] provides that, even where
formal hearing and decision procedures are available to parties, the agencies and parties are author-
ized to undertake the informal settlement of cases in whole or in pant before undertaking the more
formal hearing procedure. Even courts through pretrial proceedings dispose of much of their busi-
ness in thet fashion, There Is much more reason to do so in the administrative process, for informal
procedures constitute the vast bulk of administrative adjudication and are truly the lifeblood of the
Administrative process. . , . The stawiory recognition of such informal methods should both
strengthen the administrative arm and serve to advise private parties that they may legitimately at-
tempt to dispose of cases at least in pant through conferences, agreements, or stipulations. It should
be noted that the precise nature of informal procedures is lefi to development by the agencies them-

selves,

5. Dec. No, 248, supra, at 24.

28 FM.C.
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Finally, the Commission has by rule encouraged settlementsS and has often
favorably looked upon them as a matter of policy.5

Over and above the legal justification for settlement, the record in this
case demonstrates the desirability of a mutual, joint agreement in settlement
of the issues. The record discloses there are numerous claims involved
in this proceeding covering numerous commodities, tariff revisions and
legal issues. There are questions as to whether or not certain commodities
were shipped and whether or not the correct tariff rate was used regarding
the shipments. The commodities themselves are, for the most part, computer
and/or computer-type items which require technical expertise to even arrive
at a proper description. Evidence of the difficulty encountered includes
the voluminous documentary evidence which was presented. The complaint
alone was accompanied by almost 500 pages of appendices, including cata-
logues, packing lists, bills of lading, invoices, tariff pages and other docu-
ments. In addition, some of the items themselves were brought into the
courtroom. Despite all of the above the two experts could not agree as
to what the items were, much less which tariff should apply.

In short, it is clear that if this case were to proceed to its conclusion
it would involve a considerable amount of time and money. It would
require briefs, another Initial Decision, Commission review of that decision,
and possibly an appeal. Given the complexity of the tariff issues involved
and the importance of the section 14, Fourth issue there is a strong likeli-
hood of more prolonged litigation should this settlement agreement be
rejected. For this reason we agree with the parties when they state that
they believe the settlement to be ‘‘a rational, valid and fair resolution
of the dispute . . . obviating the need for further extensive and expensive
litigation of genuine disputes of fact and law.”’” In so stating we wish
to clarify our conclusion insofar as it relates to the section 14, Fourth
issue. Basically, the issue arises as a result of Rule 19 of the Trans-
Pacific Freight Conference of Japan/Korea, which requires that before claims
such as those involved here can be honored the claimant must supply
commercial invoices, customs entry permits, import declarations, and other
documents to the camrier. The complainant here argues that the rule is
being applied by the Conference in a discriminatory fashion, and that in

SRule 91 of the Commission’s Rules of Practice and Procedure, 46 CFR 502.91, provides in pertinent part;
“Where time, the nature of the proceeding, and the public interzst permit, all interested parties shall have
the opporunity for the submission and consideration of facts, argument, offers of settfernent, or proposal of
adjustment. . . .

6In furtherance of this policy, the Commission has authorized settlemenis of administrative proceedings
on the basis of a compromised reparation payment absent admissions of findings of violation of the Shipping
Acl. Foss Alaska Line Inc. Proposed General Rote Increase Between Seattle, Washington and Points in West-
ern Alaska, Dockel No, 79-54 (1979);, Com-Co Paper Stock Corperation v. Pacific Coast-Australasian Tariff
Bureau, Docket No. 71-83 (1978):; Robinson Lumber Ca., Inc. v. Delta Steamship Lines, Inc., Docket No.
75-22 (1978); Old Ben Coal Co. v. Sea-Land Service, Inc., Docket No. 78-13 (1978); Organic Chemicals
v. Atlantirafik Express Service, Docket Nos. 78-2, 78-3 (1979).

7 Celanese Corporation v. The Prudential Steamship Company, Decket No. T8-14, Setllement Approved;
Complaint Dismissed (May 30, 1980) [20 SRR 27, 32].

28 FM.C.
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any event, it was adopted by the Conference before the shipments invoived
here took place. In our view, this issue does not preclude settlement-between
these two parties, even though the issue it raises may ultimately prove
to have a wider impact. The fact is that there are no other parties involved
in this proceeding and conjecture as to the scope, propriety and effect
of the Conference Rule 19, ought not to prevent a settlement reached
by the parties to this proceeding,

In light of the above facts, the desirability of setflement as reflected
in the law and the entire record it is held that the settlement agreement
reached by the parties is in the public interest and is approved® It is
therefore:

Ordered that:

1. TCI claims arise from a genuine dispute as to tariff applications
and commodity descriptions and the settlement -agresment represents a. fair
and equitable settiement of that dispute,

2. No liability attaches to either party as a result of the manner in
which TCI's cargo was rated.

3. Final approval of this settlement agreement does not constitute an
admission of libility by either party.

4. Upon final approval of the settlement agreement the complaint in
this proceeding is thereby dismissed and the proceeding discontinued.

5. Upon approval of the settlement agreement all parties, including A&A
International wil] be boungd by its terms.

(S) JosepPH N, INGOLIA
Administrative Law Judge

8The settlement agroement is attached to this holding and is thereby incorporated in it.

28 FM.C.
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BEFORE THE FEDERAL MARITIME COMMISSION

TARIFF COMPLIANCE INTERNATIONAL
(ACTING ON BEHALF OF A&A
INTERNATIONAL, A DIVISION OF TANDY
CORPORATION)
V. KAWASAKI KISEN KAISHA, LTD.
DOCKET NO. 84-7

AGREEMENT OF SETTLEMENT AND MUTUAL RELEASE

IT IS HEREBY AGREED, by and between the undersigned Tariff Com-
pliance International {(Acting on Behalf of A&A International, a Division
of Tandy Corporation [“TCI'’], Complainant in Commission Docket No.
84-7, and Kawasaki Kisen Kaisha, Ltd. [‘*K-Line’’], Respondent in said
Docket, that Docket No. 84-7 will be terminated by mutual accord on
the terms and conditions hereinafter set forth and for the reasons stated
in the accompanying Memorandum in Support of Settlement and Motion
to Dismiss:

l. K-Line will pay to TCI the sum of Sixty-Five Thousand Dollars
and No Cents ($65,000.00).

2. TCI will, in consideration of the action of K-Line described in para-
graph “‘1’’ above, withdraw its Complaint in Commission Docket No.
B4-7, and will not pursue at the Commission, in Court in any other forum
the claims made by TCI relating to the specific shipments included in
Docket No. 84-7, and the handling thereof by Respondents.

3. Neither TCI nor K-Line (including successors and assignees in interest
of either such party) will initiate any new claim against the other party
arising in connection with or in any way relating to the specific shipments
included in Docket No. 84-7 and the handling thereof, except for enforce-
ment of any provision of this Agreement of Settlement and Mutual Release;
and TCI and K-Line each hereby releases the other from, without limitation,
all sums of money, accounts, actions, suits, proceedings, claims, and de-
mands whatsoever which either of them at any time had or has up to
the date of this Agreement against the other for or by reason of any
act, cause, matter, or thing arising from the transactions giving rise to
Docket No. 84-7.

4. TCI represents that it has authority to act on behalf of A&A Inter-
national, a Division of Tandy Corporation (‘*‘A&A’’) in this matter, and
that execution of this Agreement and other documents in this proceeding
by TCI is binding on A&A.

5. It is understood and agreed that this Agreement of Settlement and
Mutual Release is in full accord and satisfaction of all disputed claims
in Docket No. 84-7.

28 FM.C.
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6. It is further understood and agreed that this Agreement of Settlement
and Mutual Release is not, in any sense, an admission of liability by
any party, or an admission of any violation of law by any party.

7. This Agreement of Settlement and Mutual Release will be submitted
for approval to the U.S. Federal Maritime Commission, and will become
effective and binding upon the parties when such final approval is obtained.

8. This Agreement of Settlement and Mutual Release constitutes the
entire agreement between the parties relating to the claims in this Docket
FMC 84-7.

9. In the event this Agreement of Settlement and Mutual Release is
disapproved by the Federal Maritime Commission, or is approved on condi-
tions which are unacceptable to either party, then this Agreement will
be null and void ab initio and of no effect whatsoever for any.- purpose.

Dated; May 23, 1985
TARIFF COMPLIANCE INTERNATIONAL
(ACTING ON BEHALF OF A&A INTERNATIONAL,
A DIviSION OF TANDY CORPORATION]

By: /S/

KAwaSAKI KISEN KAISHA, LTD.

By: /S/

28FM.C.
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[46 CER 580]
[DOCKET NO. 84-27]

PUBLISHING AND FILING TARIFFS BY COMMON CARRIERS IN
THE FOREIGN COMMERCE OF THE UNITED STATES; CO-
LOADING PRACTICES BY NVOCCS

July 31, 1985

ACTION: Final Rule.

SUMMARY: On May 8, 1985, the Commission deferted the effective
date of its Final Rule until August 13, 1985, in order
to consider comments of certain NVOCCs. The Commis-
sion has decided to implement the Final Rule without
any substantive change. However, the language of the
Rule is modified to clarify that all NVOCCs are required
to comply with these requirements whatever the type
of co-loading relationship that exists between the partici-
pating parties. The Rule has also been modified to clarify
that the name of any NVOCC with which a shipment
has been co-loaded shall be shown on the face of the
bill of lading in a clear and legible manner.

DATES: Effective September 5, 1985.

SUPPLEMENTARY INFORMATION:

The Final Rule goveming co-loading practices of Non-Vessel-Operating
Common Carriers (NVOCCs), originally scheduled to become effective on
May 15, 1985, (Federal Reqister Notice 50-14704, April 15, 1985) was
deferred until August 13, 1985, due to an uncertainty as to its application
expressed by segments of the NVOCC industry. Questions were raised
both with respect to the intended application of the Rule as it involves
the co-loading of cargo under a carrier-to-carrier agreement and the docu-
mentation requirements.

The application of the Rule was alleged to be unclear in a situation
where: (1) two or more NVOCCs co-load pursuant to the terms of a
carrier-to-carrier agreement, and (2) the NVOCC with which the cargo
is co-loaded does not issue a bill of lading or assume the liability and
responsibility for the cargo as is customary in a shipper-carrier arrangement.
The Commission believes that the Rule is clear as to its application in
the described circumtances. However, to avoid any further possible mis-
understanding, modifications of a non-substantive nature have been made

28 FM.C. 9
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to the Final Rule. In the interest of clarity, the Rule has also been reorga-
nized.

“‘Co-loading’*, which is defined in 46 CFR 580.5(d)(14)(i) as ‘‘the com-
bining of cargo, in the import or export foreign commerce of the United
States, by two or more NVOCCs for tendering to an ocean carrier under
the name of one or more NVOCCs", recognizes no exception for co-
loading performed pursuant to an agreement between or among NVOCC’s.
Where a carrier-to-carrier agreement exists, the Rule would require the
NVOCC which receives the cargo from the shipper to issue the shipper
a bill of lading annotating thereon, for shipper informational purposes,
the name of the NVOCC to which the cargo has been tendered (46 CFR
580.5(d)(14)(iii)). The publishing NVOCC's tariff need only relate that
co-loading is performed subject to a carrier-to-carrier agreement (section
580.5(d)(14)(ii)}B)).

In response to inquiries received with respect to application of the docu-
mentation requirements, the Commission has revised section 580.5(d)(14)(iii)
of its Final Rule as previously published, to clarify that this requirement
is applicable to any NVOCC which co-loads under either a shipper-to-
carrier or a carrier-to-carrier arrangement and to require additionally that
the annotation revealing the name of any NVOCC with which cargo has
been co-loaded be shown on the face of the bill of lading in a clear
and legible manner. This clarification should satisfy those concerned with
the manper in which the annotation is to be revealed on the bill of lading.
It will also affirm that the annotation requirement is intended to apply
in situations where the co-loading involves either a shipper-to-carrier or
carrier-to-carrier relationship.

The Commission has determined that this Final Rule is not a ‘‘major
tule’” as defined in Executive Order 12291 dated February 17, 1981, because
it will not result in;

(1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or local government agencies, or geographic regions;
or ,.

(3) Significant adverse effects on competition, employment, investment,
productivity, innovations, or on the ability of United States-based enterprises
to compete with Foreign-based enterprises in domestic or export markets,

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control number 3072.0046.

List of Subjects in 46 CFR Part 580

Cargo, Cargo vessels, Exports, Harbors, Imports, Maritime carriers, Rates
and fares, Reporting and recordkeeping requirements, Water carriers, Water
{ransportation.

WBFEMLC



CO-LOADING PRACTICES BY NVOCCS 11

Therefore, pursuant to 5 U.S.C. 553 and sections 8 and 17 of the Shipping
Act of 1984 (46 U.S.C. app. 1707 and 1716) the Federal Maritime Commis-
sion is amending Title 46 CFR Part 580 as follows:

PART 580—[AMENDED]

1. The authority citation to Part 580 continues to read:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702-1705, 1707, 1709, 1712,
1714-1716 and 1718.

2. Section 580.5 is amended by adding paragraph (d)(14) to read as
follows:

§580.5 Tariff contents.

(d)* * *

(14) Special Rules and Regulations applicable to co-loading activities
of Non-Vessel-Operating Common Carriers (NVOCCs),

(i) Definition. For the purpose of this section, ‘‘Co-loading’ means the
combining of cargo, in the import or export foreign commerce of the
United States, by two or more NVOCCs for tendering to an ocean carrier
under the name of one or more of the NVOCCs.

(i1} Filing Requirements, All tariffs filed by an NVOCC shall contain
a rule describing its co-loading activities as follows:

(A} If an NVOCC does not tender cargo for co-loading, its
tariff(s) shall so indicate.

(B) If two or more NVOCCs enter into an agreement which
establishes a carrier-to-carrier relationship for the co-loading of
cargo, then the existence of such agreement must be noted in
each of the NVOCC’s tariffs.

{C) If two NVOCCs enter into a co-loading arrangement which
resuits in a shipper-to-carrier relationship, the tendering NVOCC
shall describe in its tariff its co-loading practices and specify
its responsibility to pay any charges for the transportation of
the cargo. A shipper-to-carrier relationship shall be presumed to
exist where the receiving NVOCC issues a bill of lading to the
tendering NVOCC for carriage of the co-loaded cargo.

(iii) Documentation Requirements. NYOCCs which tender cargo to an-
other NVOCC for co-loading whether under a shipper-to-carrier or carrier-
to-carrier relationship shall annotate each applicable bill of lading with
the identity of any other NVOCC to which the shipment has been tendered
for co-loading. Such annotation shall be shown on the face of the bill
of lading in a clear and legible manner.

(iv) Co-Loading Rates. No NVOCC shall offer special co-loading rates
for the exclusive use of other NVOCCs. If cargo is accepted by an NVOCC
from another NVOCC which tenders that cargo in the capacity of a shipper,

28 FM.C,
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it must be rated and carried under tariff provisions which are available
to all shippers.

* ok ok ok *

3. §580.91 is amended by adding the following to the Table at the
end:

§580.91 OMB control numbers assigned pursuant to the Paperwork Reduc-
tion Act,

* 0k ok ok *
RLI (4 TG ) MO — 3072-0046
* ok ok k%

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 FM.C.
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[46 CFR PART 552]
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

July 31, 1985
ACTION: Final Rule.

SUMMARY: The Federal Maritime Commission amends its rules gov-
emning financial reports required of vessel operating com-
mon carriers in the domestic offshore waterborne com-
merce of the United States., This action is necessary
1o conform the reporting form (Form FMC-378) to the
Uniform Financial Reporting Requirements (46 CFR Part
232) of the Maritime Administration, U.S. Department
of Transportation. These requirements replaced the Uni-
form System of Accounts for Maritime Carriers (46 CFR
Part 582) upon which the report form was previously
based. Other minor reporting changes delete unnecessary
information reporting requirements,

DATES: September 9, 1985.

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission is required to evaluate the reasonable-
ness of rates in the domestic offshore trades filed by vessel operating
common carriers. To provide for the orderly acquisition of the data essential
to this evaluation, the Commission promulgated what is now 46 CFR Part
552. Self-propelled vessel operators report the required financial and oper-
ating data on FMC Form 378, ‘‘Statements of Fmancial and Operating
Data’’. It has been the policy of the Commission to base these statements
on the chart of accounts prescribed by the Maritime Administration, U.S.
Department of Transportation (MARAD). It is the intention of the Commis-
sion to continue this policy. Therefore, because MARAD has recently re-
vised its chart of accounts through the publication of Uniform Financial
Reporting Requirements (46 CFR Part 232}, the Commission is amending
46 CFR Part 552 (49 FR 42934) to conform its reporting form to the
revised chart of accounts.

A proposed rule was published in the FEDERAL REGISTER on June 3,
1985 (50 FR 23318) with comments due on July 3, 1985. No comments
were received.

28 F.M.C. 13
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The Commission has determined that this rule is not a ‘‘major rule’’
as defined in Executive Order 12291, 46 CFR 12193, February 27, 1981,
because it will not result in:

(1) An annual effect on the economy of $100 million-or more,

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or Local government agencies; or geographic regions;
or,

(3) Significant adverse effect on competition, employment, investment
productivity, innovations, or on the ability of United States-based enterprises
to compete with foreign-based enterprises in domestic or export markets.

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control numbers 3072-0008, 30720029 and 3072-0030.

List of Subjects in 46 CFR
Cargo vessels; Freight; Maritime carriers; Rates and fares; Reporting
and recordkeeping requirements.

PART 552—[AMENDED]

Accordingly, pursuant to 5 US.C. 553; 46 US.C. app. 817(a), 820,
841a, 843, 844, 845a and 847, the proposed rule published in the FEDERAL
REGISTER at 50 FR 23318 on June 3, 1985, is hereby adopted as final.

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 FM.C,
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[46 CFR PART 552)
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

ACTION: Proposed Rule and Request for Comments.

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission is required to evaluate the reasonable-
ness of rates in the domestic offshore trades filed by vessel operating
common carriers. To provide for the orderly acquisition of the data essential
to this evaluation, the Commission promulgated what is now 46 CFR Part
552. Self propelled vessel operators report the required financial and oper-
ating data on FMC Form 378, ‘‘Statements of Financial and Operating
Data.”” It has been the policy of the Commission to base these statements
on the chart of accounts prescribed by the Maritime Administration, U.S.
Department of Transportation (MARAD). It is the intention of the Commis-
sion to continue this policy. Therefore, because MARAD has recently re-
vised its chart of accounts through the publication of Uniform Financial
Reporting Requirements (46 CFR Part 232), the Commission is amending
46 CFR Part 552 (49 FR 42934) to conform its reporting form to the
revised chart of accounts.

These amendments which do not result in any substantive modification
of financial reporting requirements and reflect only new terminology are
summarized as follows:

1. Section 552.5 (o) and {p)—the addition of new definitions, *‘voyage
expense’’ and ‘‘voyage expense relationship’’ are new terms replacing ‘‘ves-
sel operating expense’’ and ‘‘vessel operating expense relationship,”” respec-
tively;

2. Section 552.6(a)(2)}—substitution of MARAD’s new designation “*Uni-
form Financial Reporting Requirements’’ for the former designation, ‘“Uni-
form System of Accounts for Maritime Carriers’”;

3. Section 552.6(b)(4){i)—reflects the use of a combined schedule for
self-propelled vessel operators (Form FMC-378) reporting assets and accu-
mulated depreciation, and substitutes the term *‘voyage expense relation-
ship’’ for “‘vessel operating expense relationship®’;

4, Section 552.6(b)(5)—reflects the new terminology used for ‘‘average
voyage expense’’ definition;

5. Section 552.6(b)(7)—reflects the inclusion of other assets with ‘‘Invest-
ment in Other Property and Equipment’’—Schedule A—V—for self-propelled
vessel operators (Form FMC-378);

6. Section 552.6(b) (9) and (10)—reflects renumbering of schedules;

28 FM.C. 15
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7. Section 552.6(c)(2)—reflects usage of new terminology in designating
*‘vyoyage expense’’ accounts;

8. Section 552.6(c)(4)}—reflects consolidation of line item accounts under
‘‘Administrative and General Expense’” schedules,

In addition to the changes necessitated by the revision of MARAD's
chart of accounts, other changes have been made amending or removing
certain provisions of the regulations. These changes concern information
which the Commission considers no longer necessary to the effective admin-
istration of its regulatory responsibilities, and which do not result in substan-
tial changes in the calculations of Rate Base or Net Income of reporting
carriers. They are summarized as follows:

1, Section 552.4(c)—cross referencing exhibits and schedules to under-
lying workpapers deleted as duplicative of 552.4(a);

2. Section 552.6(a)(1)}—directors and stockholders need not be disclosed
because it is irrelevant to the Commission’s rate-of-retarn methodology;

3. Section 352.6{b)(1)—gross amounts for additions and deductions to
vegsel investment need not be disclosed because pro rara allocation for
the reporting period is the relevant information from which gross amounts
can be calcuiated if necessary;

4. Section 552.6(b)(1 )(ii)}—allocation of vessel costs to Other Cargo need
not be disclosed because the allocation to the Trade is the relevant informa-
tion from which Other Cargo can be calculated, if necessary;

5. Section 552.6(b)(2)(i}—depreciable life and residual value of vessels
need not be disclosed because accumulated depreciation is the relevant
information.

Finally, the citation of statutory authority is being revised to reflect
only United States Code citations in accordance with required Federal
Register format.

The Commission has determined that this proposed rule is not a *‘major
rule” as defined in Executive Qrder 12291, 46 CFR 12193, February 27,
1981, because it will not result in:

(1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or local government agencies; or geographic regions;
or,

(3) Significant adverse effect on competition, employment, investment
productivity, innovations, or on the ability of United States-based enterprises
to compete with foreign-based enterprises in domestic or export markets.

The Vice Chairman of the Federal Maritime Commission certifies that
this proposed rule will not have a significant economic impact on a substan-
tial number of small entities, including small businesses, small organizations
and small governmental jurisdictions.

The primary economic impact of this rule would be on ocean common
carriers which generally are not small entities, A secondary impact may

28 FM.C,
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fall on shippers, some of whom may be small entities, but that impact
is not considered to be significant.

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control numbers 30720008, 30720029 and 3072-0030.

THEREFORE, pursuant to 5 U.S.C. 553; secs. 18(a), 21 and 43 of
the Shipping Act, 1916 (46 US.C. app. 817(a), 820, 841(a)); and secs.
1, 2, 3(a), 3(b), 4 and 9 of the Intercoastal Shipping Act, 1933 (46 US.C,
app. 843, 844, 845, 845(a) and 847), Part 552 of Title 46, Code of Federal
Regulations, is amended as follows:

1. The Authority Citation for Part 552 is revised to read:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 817(a), 820, 841a, 843, 844,
845, 845a and 847.

2. Section 552.4(c) is removed,

3. Paragraphs (o) and (p) of Section 552.5 are amended to read as
follows:

§552.5 Definitions.
¥ R ok K X

(0) “‘Vovage Expense’’ means:

(1) For carriers required to file Form FMC-378: the total of Vessel
Operating, Vessel Port Call and Cargo Handling Expenses less Other Ship-
ping Operations Revenue.

(2) For carriers required to file Form FMC-377: the total of Direct
Vessel and Other Shipping Operations Expenses, less Other Revenue.

(p) “‘Voyage Expense Relationship’ means the ratio of total Trade Voy-
age Expense to total Company Voyage Expense.

d* ok ok ok ok

4, Section 552.6 is amended by revising paragraphs 6(a), 6(b)(1),
6(b)(1)(ii), 6(b)2)(D), 6(b)4)i), 6(bX5), 6b)T), 6(b)9) {(Title only],
6(b)(10), 6(c)(2) and 6(c)(4) to read as follows:

§552.6 Forms.

(a) General.

(1) The submission required by this part shall be submitted in the pre-
scribed format and shall include General Information regarding the carrier,
as well as the following schedules as applicable:

Exhibit A—Rate Base and supporting schedules;
Exhibit B—Income Account and supporting schedules;
Exhibit C—Rate of Return and supporting schedules;
Exhibit D—Application for Waiver; and

Exhibit E—Initial Tariff Filing Supporting Data.

28 FM.C,
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(2) statements containing the required exhibits and schedules, are de-
scribed in paragraphs (b), (¢), (d), (e) and (f) of this section and are
available upon request from the Commission. The required General Informa-
tion, schedules and exhibits are contained in forms FMC-377 and FMC-
378. For carriers required to file form FMC-378, the statements are based
on the Uniform Financial Reporting Requirements prescribed by the Mari-
time Administration, U.S. Department of Transportation. For carriers re-
quired to file Form FMC-377, the statements are based -on the accounts
prescribed by the Interstate Commerce Commission for Carriers by Inland
and Coastal Waterways., The schedules contained in these statements are
distinguished from those contained in the Form FMC-378 statements by
the suffix “A’'" (e.g., Schedule A-IV(A)).

(b) Rate Base (Exhibits A and A(A)).

(1) Investment in Vessels (Schedules A-I and A-I(A)).

Bach cargo vessel (excluding vessels chartered under leases which are
not capitalized in accordance with §552.6(b)(10)) employed in the Service
for which a statement is filed shall be listed by name, showing the original
cost to the carrier or to any related company, plus the cost of improvements,
conversions, and alterations, less the cost of any deductions. All additions
and deductions made during the period shall be shown on a pro rata
basis, reflecting the number of days they were applicable during the period.
The result of these computations shall be called Adjusted Cost.

@** -~

(ii) The total of the adjusted cost of all vessels employed. in the Service
during the period which has not been allocated to Other Services, as required
in §552.6(bX1)(i)(B), shall be allocated to the Trade in the cargo-cube
mile relationship.

(2) Accumulated Depreciation—Vessels Schedule A-II and A-1I(A)).

(i) Each cargo vessel (excluding vessels chartered under leases which
are not capitalized in accordance with §552.6(b) (10)) employed in the
Service shall be listed separately, For vessels owned the entire year, accumu-
lated depreciation as of the beginning and the end of the year shall be
reported and the arithmetic average computed, This amount shall be allo-
cated to the Service and to the Trade in the same proportions as the
cost of the vessel was allocated on Schedule A-I or A-I(A). If the depre-
ciable life of any equipment installed on a vessel differs from the deprecia-
tion life of the vessel, the cost and the depreciation bases shall be set
forth separately.

(i) =+

(1“) LI ]

(3) LI |

(4) Investment in Other Property-and Equipment; Accumulated Deprecia-
tion Other Property and Equipment (Schedules A-IV and A-IV(A) and
A-V(A)).

28 FMC.
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(i) Actual investment, representing original cost to the carrier or to any
related company, in other fixed assets employed in the Service shall be
reported as of the beginning of the year. Accumulated depreciation for
these assets shall be reported both as of the beginning and as of the
end of the year, The arithmetic average of the two amounts shall also
be shown and shall be the amount deducted from original cost in deter-
mining rate base. Additions and deductions during the period shall also
be reported, and the carrier shall reports as though all such changes took
place at midyear, except for those involving substantial sums, which shall
be prorated on a daily basis. Allocation to the Trade shall be based upon
the actual use of the specific asset or group of assets within the Trade.
For those assets employed in a general capacity, such as office furniture
and fixtures, the voyage expense relationship shall be employed for alloca-
tion purposes. The basis. of allocation to the Trade shall be set forth
and fully explained.

i) * * *

(5) Working Capital (Schedule A-V).

Working capital for vessel operators shall be determined as average voy-
age expense. Average voyage expense shall be calculated on the basis
of the actual expenses of operating and maintaining the vessel(s) employed
in the Service (excluding lay-up expenses) for a period represenied by
the average length of time of all voyages (excluding lay-up periods) during
the period in which any cargo as carried in the Trade. Expenses for oper-
ating and maintaining the vessels employed in the Trade shall include:
Vessel Operating Expense, Vessel Port Call Expense, Cargo Handling Ex-
pense, Administrative and General Expense and Interest Expense allocated
to the Trade as provided in paragraphs (c)(2), (c)(4) and (5) of this section.
For this purpose, if the average voyage, as determined above, is of less
than 90 days duration, the expense of hull and machinery insurance and
protection and indemnity insurance shall be determined to be 90 days,
provided that such allowance for insurance expense shall not, in the aggre-
gate, exceed the total actual insurance expense for the period.

(6) * k ¥

(7) Investment in Other Assets {Schedule A-VII{A)); Accumulated Depre-
ciation—Other Assets (Schedule A—VIII(A)).

For carriers required to file Form FMC-377, any other asscts claimed
by the carrier as components of its rate base shall be set forth separately
in a schedule. The basis of allocation to the Trade and computations of
percentages employed shall be set forth and fully explained. Where other
assets are subject to depreciation, the amount of accumulated depreciation
to be subtracted from the original cost in determining the component of
rate base shall be the arithmetic average of both the beginning and the
end of the year. Capital Construction Funds and other special funds are
specifically excluded from rate base. For carriers required to file Form
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FMC-378, other assets, and the -related accumulated depreciation, are to
be included on Schedule A~IV.

(8) * * *

(9) Capitalization of Interest During Construction (Schedules A~VII and
A-IX{A)).

() * ™

(ii) * = *

(i) * * *

(iv) * » *

(10) Capitalization of Leases (Schedules A-VIIl and AX(A)).

Leased assets which are capitalized on the carrier’s books and which
meet the AJCPA guidelines for capitalization may also be included in
rate base. Schedule A-VIII or A-X(A), *‘Capitalization of Leases,”’ shall
be submitted setting forth pertinent information relating to the lease and
the details of the capitalization calculation, Allocations to the Trade shall
follow the requirements of paragraphs (b)() and (b)(4) of this section.

(¢} Income Account {Exhibits B and B(A)).

(1) * K K

(2) Voyage Expense (Schedule B-II).

A schedule of voyage expense shall be submitted for any period in
which any cargo was carried in the Service. Allocations to the Trade
shall be on the following basis:

(i) For all voyages in the Service, vessel expense shall be allocated
to the Trade in the cargo-cube mile or cargo cube relationship, as appro-
priate. Should any of the elements of vessel expense be directly allocable
to specific cargo, such direct allocations shall be made and explained.

(ii) Vessel port call and cargo handling expenses shall be assigned di-
rectly, to the extent possible, by ports at which incurred, to the Trade
and Other Cargo, or otherwise allocated on the basis of cargo cube loaded
and discharged at each port,

(iii) Other Shipping Operations Revenue shall be deducted from Vessel
Operating Expense. Other Shipping Operations Revenue should be assigned
directly, to the extent possible, or otherwise allocated on the basis of
cargo cube loaded and discharged at each port. Any direct assignments
shall be fully set forth and explained.

(B)* *» »

(4) Administrative and General Expense (Schedules B=Ill and B-Iil(A)).

Administrative and general expenses (A&G) shall be allocated to the
Trade using the voyage expense relationship. Direct assignments shouid
be made where practical, particularly with respect to advertising expense
related to the operation of passenger and combination vessels. Any direct
assignment shall be set forth and explained. Charitable contributions shall
not be allocated to the Trade. In those instances where a carrier is engaged
in other business in addition to shipping, A&G should be allocated to
each business in the ratio of total operating expenses for each business
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(less A&G and income taxes) to total company operating expenses (less
A&G and income taxes).

Ok ok K *

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary
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[46 CFR PART 552]
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

October 22, 1985
ACTION: Final rule; corrections.

SUMMARY: This document corrects administrative errors resulting in
two incorrect citations in a final rule on financial reports
of vessel operating common carriers in the domestic off-
shore trades that appeared at page 32068 in the Federal
Register of Thursday, August 8, 1985 (50 FR 32068).
This document also revises two corresponding references
to the corrected citations which were not included in
this rule making due to administrative oversight.

The following corrections are made in F.R. Doc. 85-18513 appearing
on page 32068 in the issue of August 8, 1985:

1. On page 32069, on lines 4, 5 and 6 of column three: **(9) Capitaliza-
tion of Interest During Construction (Schedules A-VIl and A-IX(A)).” is
corrected to read ‘“(9) Capitalization of Interest During Construction (Sched-
ules A-VI and A-IX(A)).”" .,

2. On page 32069, on lines 8 and 9 of column three: “*(10) Capitalization
of Lease (Schedules A-VIII and A-X(A))’ is corrected to read *‘(10) Cap-
italization of Leases (Schedules A-VIHI and A-X(A))".

3. Add the following amendatory item:

5, In §552.6, paragraphs (b)}(9)(iii} and (b)(10)} are revised to read
as follows:

§552.6 Forms.

(b) * * *

(9) * * #

(iii} A detailed description of the interest calculations shall be submitted
for each capital asset included in the rate base of the carrier in the first
year of its inclusion. Such description shall be set forth on Schedule
A-VI or A-IX(A), ‘Capitalization of Interest During Construction’. Capital-
ized interest shall be included in the rate base when the asset is included
in the rate base, in accordance with paragraph (b) of this section, and
in the same allocable amounts as the asset. A schedule shall be provided
each time a rate base statement is submitted, setting forth the year in
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which an interest calculation statement was submitted for each asset which
included capitalized construction interest in the rate base.

(iv) * * *

(10) Capitalization of Leases (Schedules A-VII and A-X{A)). Leased
assets which are capitalized on the carrier’s books and which meet the
AICPA guidelines for capitalization may also be included in rate base.
Schedule A-VII or A-X(A), ‘Capitalization of Leases’, shall be submitted
setting forth pertinent information relating to the lease and the details
of the capitalization schedule. Allocations to the Trade shall follow the
requirements of paragraphs (b)(1) and (b)(4) of this section,

A T

By the Commission.
(8) BRUCE A. DOMBROWSKI

Acting Secretary
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DOCKET NO, 83-4l
WILMINGTON STEVEDORES, INC.

V.

THE PORT OF WILMINGTON, DELAWARE
ORDER ADOPTING INITIAL DECISION

August 7, 1985

This proceeding was initiated by a complaint filed by Wilmington Steve-
dores, Inc. (WS or Complainant) against the Port of Wilmington, Delaware
(the Port or Respondent) alleging that certain indemnity and exculpatory
provisions of the Port’s tariff are unjust, unreasonable, vague and indefinite,
and therefore unlawful in violation of section 17 of the Shipping Act,
1916 (1916 Act) (46 U.S.C. app. 816).! Administrative Law Judge Charles
E. Morgan issued an Initial Decision finding both provisions of the Port’s
tariff at issue to be unlawful, under section 17 of the Act, to the extent
that they would relieve the Port of liability for its own negligence. The
Port has filed Exceptions 1o the Initial Decision, to which WS and the
Commission’s Bureau of Hearing Counsel have replied.

BACKGROUND

The complaint in this proceeding arose out of court proceedings involving
an accident in September, 1982 in which a Port crane leased by WS
and operated by two Port-employed crane operators tumbled into the hold
of a ship while unloading a cargo of steel coils. Both crane operators
were killed in the accident. In a civil action against WS for recovery
of damages for the death of the two crane operators, the Port, as a third-
party defendant, raised as an affirmative defense the exculpatory and indem-
nity provisions of its tariff. The court proceedings were stayed pending
a determination of the lawfulness of the Port’s tariff provisions by the
Federal Maritime Commission.

WS is the major user of Port equipment to perform stevedoring functions
at the Port. The Port’s tariff requires stevedores who use the Port to
use the Port-owned cranes when they are available and suitable for the
user’s needs. For use with bulk or general cargo, the Port provides the

t Complainant alse alleged that the provisions were unlawful under section 18 of the 1916 Act, (46 US.C,
app. §817). This portion of the complaint was dismissed by the Presiding Officer on grounds that the Re-
spondent is not a common carrier by water and therefore not subject fo section 18 of the 1916 Act. Complain-
ant has not excepted 10 that ruling.
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crane operators as well as the cranes.2 Although the crane operators operate
the cranes in response to hand signals from employees of the stevedoring
company and according to a plan of loading/unloading determined by the
stevedoring company, the stevedoring company does not hire, fire, discipline
or train the crane operators and does not have the right to choose who
among the ten or eleven Port-employed crane operators will be assigned
to operate the cranes on any particular day. The stevedoring company
can, however, request a change of operators. The crane operators are paid,
hired, fired, trained, disciplined and assigned by the Port.

The Port's tariff contains rates and charges for the use of its cranes
and crane operators, These rates and charges are established by the Port,
without negotiation, so as to recover its direct costs and overhead and
to be competitive with the rates at other ports in the area. The Port
does not specifically consider the impact of the indemnity and exculpatory
provisions of its tariff in setting its crane rental or other rates, and does
not offer different crane rental rates based upon assumption or non assump-
tion of liability by stevedores. The Port’s tariff provides that neither the
Port nor the city shall be liable for damages resulting from the use of
leased equipment or from the acts or omissions of Port-furnished operators
of such equipment, and that lessees of such equipment and labor shall
indemnify the city from any such damages.3

The Presiding Officer found both provisions of the Port’s tariff at issue
to be unjust, unreasonable and unlawful, in violation of section 17 of
the 1916 Act, to the extent that they would relieve the Port of liability
for its own negligence. He rejected the Port’s argument that the provisions
did not relieve the Port of liability for its own negligence because the
cranes and their operators were under the full control of the lessees during
operation, The Presiding Officer explained that although the cranes and
their operators ‘‘may be acting for a time under the complete direction
and control of a stevedore . . .,”’ the ultimate authority to exercise control
remained with the Port (I.D. 17). The Presiding Officer noted that this

2For container operations, the Port requires stevedores to rent Port-owned cranes, but does not supply crane
operators. The container cranes are operated by employees of the stevedoring companies. The difference in
treatment arises from differences in labor jurisdicticn of the two longshoremen’s unions which work at the
Port. (LD. 5}
3The Port's tariff provisions relating to non-liability for damages provide:
Section 11, Paragraph 14: Responsibility for Equipment and Labor
Neither the Port nor the City shall be linble for any damages resulting from the use of equipment
leased or from activities or omissions of any operator and/er other labor furnished by the terminal
on a time basis. All parties who lease any such equipment and’or use such an operator andor other
labor shall indemnify the terminal and the City against, and shall save them harmless from, any
and all liability for loss, damage, expense, and cost resulting from the use of such equipment while
50 leased and’or from any act or omission on the part of such operator and/or other employee so
fumnished by the Terminal.
Section II, Paragraph 17: Non-Liability
Neither the Port nor the City shall be liable for loss or damage to any merchandise in or upen,
or moving or being moved over, in, through, or under any wharf or other structure or property
owned, contrelled, or operated by the Port, resuiting from any cause whatsoever.
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conclusion was consistent with the Port's tariff, which did not specifically
state that the crane operators would be under the exclusive direction and
control ‘of lessees of the cranes. In this respect, the Port's tariff provisions
were found to differ from those held lawful in West Gulf Maritime Associa-
Hion v. Port of Houston Authority, 22 FMC 420 (1980) and to be more
like the indemnity provisions held unlawful in West Gulf Maritime Associa-
tion v, The City of Galveston, 22 FMC 101 (1970).%

DISCUSSION

In its Exceptions to the Initial Decision Respondent concedes that its
tariff provisions for indemnity may not be applied in future, but argues
that relief should be prospective only. The Port alleges that Complainant
was aware of the existence of these tariff provisions, had provided itself
with liability insurance to cover its assumed responsibilities and had never
complained about the provisions. The Port contends that the Presiding Offi-
cer failed to address the tariff provisions' past. effectiveness as *‘tariff
defenses’' and *‘the evidence’’ that private crane rental agreements identical
to those entered into by WS, which shift liability for damages from lessors
to lessees, are enforceable under Delaware state law.

We do not find the Port’s Exceptions persuasive. The Initial Decision
is well reasoned in its findings of fact and conclusions of law, which
are consistent with Commission precedent,® Respondent’s request that relief
be prospective only would permit it to enforce, by asserting in its own
defense, provisions which have been found unlawful under the 1916 Act.
Such a result would be unwarranted,

Similarly, the Port’s argument that past application- of its tarlff provisions
should be permitted because those provisions are no more burdensome
to stevedores than liability-shifting provisions cohtained in private crane
rental agreements upheld by state courts is unavailing. As the Presiding
Officer noted, the Port's tariff is not as explicit as the terms of such
agreements nor is the Port’s tariff a bargained-for agreement among the
parities.5

THEREFORE, IT IS ORDERED, That Respondents’ Exceptions are de-
nied; and

4We noto that the Port’s- tarifT provisions.also differ in this same respect from the pravisions of various

“remal agreemoent’' forms provided by private crane rental companies from which WS has rented cranes.
These ‘‘rental agreement’’ and *‘equipment tickets” forms, signed by only one party—the leasee—provide
in specific terms that the crane and cranc operators supplied are under the direct and sole supervision of
lessee.

3 Central National Corp. v. Port of Houston Authority, 26 FMC 296, 298-299 (1984), 22 S.R.R. 795, 7197;
West Gulf Mariilme Assaclarion v. The City of Galveston, supra.

¢ See footnote 4, supra.
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IT IS FURTHER ORDERED, That the Initial Decision served in this
proceeding is adopted and made a part hereof.

By the Commission.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 83—41
WILMINGTON STEVEDORES, INC.

V.

THE PORT OF WILMINGTON, DELAWARE

Certain tariff provisions of the Port of Wilmington, Delaware, found unjust and unreasonable,
per se, in violation of section 17 of the Shipping Act, 1916, as amended, insofar as
such tariff provisions would relieve the Port of Wilmington from its own negligence.

Eugene L. Stewart, Terence P. Stewart, Mary E. Tuck and Ronald M. Wisia for the
complainant, Wilmington Stevedores, Inc.

Jerome M. Capone for respondent, the Port of Wilmington, Delaware,

John Robert Ewers and Stuart James as Hearing Counsel.

INITIAL DECISION ! OF CHARLES E. MORGAN, ADMINISTRATIVE
LAW JUDGE

Adopred August 7, 1985

GENERAL BACKGROUND

On September 27, 1982, the complainant, Wilmington Stevedores, Inc.,
was engaged in unloading a shipment of steel coils from the hold of
the motor vessel NOFNED THOR at the Port of Wilmington, Delaware.

The complainant had rented a land-based crane provided by the Port
of Wilmington, Delaware, the respondent. Two employees of the respondent,
namely the crane operator and the crane oiler (crane maintenance man),
were in the crane. It is customary for the crane operator to work for
a time, and then shift jobs with the oiler, who then operates the crane,
so that both the operator and the ciler are known as crane operators.

Shortly after the unloading operation began, the crane toppled into the
hold of the NORNED THOR, killing the two crane operators, and causing
property damage.

In a District Court of the United States, certain pretrial testimony of
the president and of a supervisor of Wilmington Stevedores tended to
show that the president had instructed his employees to locad no more
than 12 coils of steel to the crane on each lift, but that when the accident
occurted 15 coils had been attached to the crane's hook by Wilmington

t This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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Stevedore’s employees, as was evident when the coils later were taken
out of the river at the Port of Wilmington.

A civil action was instituted in the United States District Court for
the Eastern District of Pennsylvania to recover damages for the death
of the two crane operators. Numerous lawsuits related to this tragic incident
have been consolidated before the said Court.

The Port of Wilmington, is a third party defendant in the above lawsuit,
and raised among its several defenses certain provisions of its General
Tariff No. 21, FMC-T No. 7. In partticular, the Port refers to two tariff
provisions, section II, paragraph 14 (its so-called *‘indemnity’’ provision,
and section II, paragraph 17 (its “‘exculpatory’’ provision.)

After the Port of Wilmington raised these tariff-provision defenses, the
complainant filed the subject complaint with the Federal Maritime Commis-
sion. The civil litigation has been stayed so that the Commission may
determine the lawfulness of the said tariff provisions at the port.

No judgment is made herein as to whether the crane operators were
negligent or whether the stevedore’s employees or any other persons were
negligent. The issue of negligence is to be resolved in the suit in the
District Court. The present initial decision relates only to whether the
Port’s tariff provisions are lawful.

THE COMPLAINT

By complaint served September 13, 1983, the complainant, Wilmington
Stevedores, Inc., alleges that certain provisions of the tariff of .the respond-
ent, The Port of Wilmington, Delaware, are unjust, unreasonable, vague,
indefinite, an therefore unlawful in violation of sections 17 and 18 of
the Shipping Act, 1916 (the Act). The Commission is requested to find
that these tariff provisions are unlawful, and to order the respondent to
cease and desist from seeking to enforce these tariff provisions against
the complainant in any way so as to make the complainant liable for
the debts and obligations of others.

The Port of Wilmington insofar as it furnishes terminal facilities is an
‘‘other person’’ subject to the provisions of section 17 of the Act. The
Port of Wilmington is not a common carrier by water, and therefore is
not subject to the provisions of section 18 of the Act, which provisions
relate only to common carriers by water. Accordingly, the complaint insofar
as it relates to section 18 is dismissed. Further discussion herein relates
to the allegation of violation of section 17.

THE FACTUAL SITUATION

Wilmington Stevedores (WS) is a stevedoring company, principally en-
gaged in providing stevedoring and terminal services at the Port of Wil-
mington. WS is the busiest stevedore at the Port of Wilmington (PW).

The Port of Wilmington is located at the confluence of the Delaware
and Christina Rivers, and is an instrumentality of the City of Wilmington,
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Delaware (City). PW was set up to own, operate and méintain the port
facilities. PW's main function is to provide a place where ships can dock,
either to pick up or to discharge cargo. PW provides warehouse space
for cargo moved through the Port.

Also located on the Delaware River, within 27 miles off the Port, are
the Ports of Camden and Philadelphia, which are in direct competition
with PW. Also the Port of Baltimore and the Port of New York are
regional competitors. The closest competitor is the Port of Gloucester, New
Jersey.

PW is the smallest of these competing ports in size and business. PW
has 6 berths and 3 cranes. Philadelphia has 40 berths and 18 cranes.
Baltimore has 50 berths and 25 cranes. The Ports of Camden and Gloucester
together have 10 berths and 8 cranes,

The City owns three land-based cranes, one of which, the C-3 crane,
is for handling containerized cargo, and cost $1,356,200. Funds for this
crane were acquired through the issuance of general obligation bonds in
1980, The C-3 crane was purchased in 1982,

The C-1 crane, a crane handling cargo not in containers (referred to
as bulk or general cargo by the parties), was purchased in 1962 for
$234,000, The C—8 crane, also is one for handling cargo not in containers.
It was purchased in 1959,

In order to recover the City's investment in the three cranes, PW requires
the stevedores who use the Port to load or unload ships, to use city-
owned cranes when they are available and suitable for the user’s needs.
City-owned cranes also are referred to as Port cranes.

If a Port crane is not available or is not suited for a user's particular
need, the user is permitted to use a crane or cranes not owned by the
City, and supplied by independent operators.

In situations wheré the cargo is not in containers, but is bulk or general
cargo, the City provides not only the cranes but also the crane operators
to the stevedoring company. However, where containerized cargo is being
loaded or unloaded, the City's container crane is driven by an employee
of the stevedoring company. The above distinction between who may oper-
ate the cranes arises from differences in labor jurisdiction among the two
longshoremen's unions which work at the Port.

The PW or City cranes are maintained by the Port of Wilmington.
PW holds itself out as providing qualified crane operators. PW has senior
crane operators and utility crane operators. To qualify as a utility operator,
a person must have completed a minimum of 60 working days of training.
Such a working day is eight hours.

A stevedoring company does not have the right to choose which of
the Port employed crane operators will operate a crane for the stevedore
on a particular day.

PW is responsible for the hiring, firing, training, assigning, and discipline
of the Port’s crane operators. A stevedore, such as WS, does not have

28 EM.C.



WILMINGTON STEVEDORES, INC. V. THE PORT OF 31
WILMINGTON, DELAWARE

the right to fire or discipline a City crane operator. The stevedore may
request a change of operators.

The Port of Wilmington pays its crane operators, and in turn is reimbursed
by a stevedoring company through the fees paid by the stevedore for
the rental of the City’s cranes along with their operators. WS is billed
on an hourly basis, and charges include labor, equipment (crane) and over-
head.

The complainant has used the Port’s cranes since the complainant first
began operations at the Port in 1978. About 75-80 percent of all Port
crane rentals are made to the complainant. In other words, about 70-
80 percent of the man hours that Port crane operators spend operating
cranes are spent working on behalf of the complainant in furtherance of
the complainant’s business.

The Port of Wilmington is not, itself, in the business of loading and
unloading cargo from ships which dock at its facilities.

Five stevedoring companies currently are working at the Port of Wil-
mington, but only two regularly do business there. One of these is WS.

The president of Wilmington Stevedores knows most of the Port’s crane
operators by name, and he knows them all by sight. There are about
10 or 11 Port crane operators. At times some crane operators are more
efficient than others, with their productivity measured by time elapsed and
tons loaded or unloaded. When WS has been dissatisfied with the perform-
ance of a city crane operator, generally in the past this dissatisfaction
was because of the rate of productivity.

A stevedore’s crew could vary in size from 15 people, to as much
as 45 on a break-bulk vessel, or as much as 110 on a general cargo
ship.

For stevedoring general cargo, a typical longshore crew would be 19
men. Twelve men would work in the hold of the ship, three would be
deckmen who would give signals and operate the ship’s winch or the
ship’s crane, and four men would be on the dock landing the cargo.
In the case of export cargo, the latter four men would hook up the cargo.

In addition to the above stevedoring crew of 19 men, there is a checker
with each gang. He tallies the cargo, both off, or on, the ship. If necessary,
there is also a sorter, who sorts the cargo by the various bills of lading.
Also there is a hatch foreman in charge of the longshore gang unit or
crew. All of these men are employees of the stevedore, such as Wilmington
Stevedores.

In addition, to the above 19 or so employees, there are two crane opera-
tors employed by Port or City of Wilmington. No other Port or City
personnel are used in the stevedoring operation.

The training period for Wilmington Stevedore’s crane operators is about
14 working days. These WS crane operators were frained by Port of Wil-
mington crane operators. This training was conducted on an idle container-
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ship. WS considers that certain PW crane operators are better qualified
than others to train new crane operators.

When not using PW container cranes, Wilmington Stevedores has from
time to time rented iand-based cranes, including crane operators, from inde-
pendent crane owners, such as Active Crane Rentals, Inc,, Robert Haw-
thome, Inc., and the Marvin Group, Inc., all located in Wilmington, Del.,
or Philadelphia, Pa. Wilmington Stevedores also has rented a ‘‘floating
rig’’ from the M.J. Rudolph Corporation to discharge salt from a ship.
The mailing address of Rudolph is Staten Island, New York. The floating
rig had to be towed to and from Wilmington.

The president of Wilmington Stevedores stated that the ‘‘Rental Agree-
ment’’ form provided by Active Crane Rentals, Inc,, and the ‘‘Equipment
Ticket-Rental Agreement’’ form provided by Robert Hawthorne, Inc., are
nothing other than acknowledgements of the number of hours worked and
time of rental of the cranes and their crews. These ‘‘rental agreements’’
and “‘Equipment Ticket-Rental Agreements'' are signed only by one party,
that is, the president of Wilmington Stevedores, and he states that he
did not read, and considers that he is not bound by, the fine print on
these rental forms.

The Active Crane Rentals form above states in the fine print, in part,
that the Active Crane Rentals (lessor) agrees to supply the crane and
necessary personnel under the direct and sole supervision of the lessee,
and that lessee agrees to hold lessor harmless for loss, damage and expense
resulting from the operation of the crane, either bodily injury or property
damage, and agrees to defend lessor from all suits, etc,

The Hawthorne form provides similarly for indemnification of lessor,
including that lessor's employees are under lessee’s exclusive jurisdiction,
supervision and control, etc.

The costs of rental of cranes with their operators, as between the rental
of City cranes, and cranes from independent companies are substantially
the same, but no transportation costs are involved in the rental of City
cranes, while some transportation costs, for transporting the cranes to and
from the Port of Wilmington, are involved, or may be involved, in the
rentals from independents.

The President of WS has found from his experience that outside (pri-
vately-owned) cranes are of equal efficiency to the cranes of the Port.
At times, the outside cranes are more efficient-than the Port's cranes,
inasmuch as in the opinion of the President of WS, the privately owned
and operated cranes do not break down as much.

In the typical case of loading or unloading of a ship at the Port of
Wilmington, the deckmen (of the stevedore’s crew) are responsible for
giving operating signals to the City’s crane operators. The deckmen are
necessary because the crane operators often are-unable to see into the
holds of the ships in which they are working. The crane operators, at
least at times, are totally reliant on the instructions of the deokmen. Even
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in some instances where a crane operator may be able to see the cargo,
his vantage point is not as good as that of the deckman, and the crane
operator must still rely on the deckman’s instructions,

The crane operator relies on, and obeys, the hand signal or other signal,
given to him by the deckman. In the ordinary operation, the crane operator
becomes part of the total stevedore procedure, usually functioning under
the direction and contrel of the stevedore.

Before cargo operations begin on any ship, it is the common practice
for the stevedore’s president or other person in charge, to meet with his
foremen, that is, with his ship superintendent, hatch foreman, and ship
foreman, to discuss the upcoming stevedoring operation. The foremen are
instructed on how to conduct the cargo operation. Neither the crane opera-
tors, nor any other PW-City employee, is consulted on how to conduct
the loading or unloading operation.

The crane operators at the Port of Wilmington assist the stevedore in
loading or unloading a ship in the manner decided by the stevedore. The
stevedores provide the rigging which is used in the bundling of the cargo
and hooking it onto the crane. Whether a City crane is supplied with
a bucket or a hook, either of these is provided by the City.

When a ship is being loaded or unloaded at the PW by Wilmington
Stevedores, no one other than the employees of Wilmington Stevedores
gives any directions to the City’s crane operators.

The President of Wilmington Stevedores states that there have been occa-
sions when a City crane operator has refused to follow the signals of
the deckman employed by WS. The one example given is that a deckman
may direct the Port crane operator to put a bucket in a certain place,
but the crane operator will not do what he is directed. Specific examples
or occasions were not supplied.

The deckman’s hand, or other, signals instruct the crane operator as
to the disposition of the cargo, such as move it up or down, left or
right, or when to close the bucket and when the bucket or hook is in
position. The crane operator decides which lever in the crane’s cab he
will use to accomplish the instructions of the deckman. The Port of Wil-
mington’s crane supervisor does not give the Port’s crane operators instruc-
tions as to specific cargoes being loaded or unloaded. In other words,
the PW supervisor does not interfere with the stevedore’s operation.

The Port of Wilmington periodically issues tariffs which set out the
terms under which the Port does business with Port users. The Port lists,
among other things, the rates charged by the Port for its services, and
certain indemnity and exculpatory provisions. The Port first filed a tariff
with the Federal Maritime Commission in 1966. It contained indemnity
and exculpatory provisions substantially identical to the corresponding provi-
sions in the current Port tariff.

The Port has never offered a choice of crane rental rates in exchange
for the assumption or non-assumption by stevedores, such as Wilmington
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Stevedores, of the risks resulting from the enforecement of the indemnifica-
tion and exculpatory clauses in the Port’s tariff.

Wilmington Stevedores has not been permitted to- negotiate or bargain
with Port officials over the rates to be charged for the rental of the Port’s
cranes.

In fact the crane rental rates of the Port of .>W11mmgton Bre set so
as to recover its direct costs and overhead, and. also to be competitive
with rates of the competitors of the Port of Wilmington, such as the
rates of the Port of Camden, Port of Philadelphia, and Port of Baltimore.

Wharfage, dockage, and crane rental rates for-the_Ports of Wilmington,
Camden, Philadelphia, and Baltimore are competitive.

The existence of the tariff exculpatory clause-is not a specific factor
considered by the PW in setting tariff rates. However, to the extent that
potential losses would be considered as overhead, and to the extent that
the PW’s liability for a particular loss might be limited by the existence
of the exculpatory clause, the exculpatory -clause may then have an effect
on tariff rates of the PW,

Crane rental sales as of August 31, 1984, at Wilmington were:

Gantry Crane: $165 or $185 per hour.
Container Crane: $425 per hour, $325 per hour with hook, $325
per hour with bucket,

Crane rental rates at Camden were:

Gantry Crane: $161 per hour,
Container Crane: $432 per hour.

Crane rental rates at Baltimore were;

Gantry Crane: $120 per hour.
Container Crane: $475 per hour.

Crane rental rates at Philadelphia as of August 31, 1984, were included
in the stevedoring rate.

The ‘‘indemnity”’ and ‘‘exculpatory'’ tariff provisions in issue herein
are: -

Section II, Paragraph 14: Responsibility for Equipment and Labor

Neither the Port nor the City shall be liable for any damages
resulting -from the use of equipment leased. or from activities
or omissions of any operator and/or other labor _furnished by
the Terminal on a time basis. All parties who lease any such
equipment and/or use such an operator and/or other  labor shall
indemnify the Terminal and the City against, and shall save them
harmless from, any and ‘all liability for loss; damage, expense,
and cost resulting from the use of such equipment while so feased
and/or from any act or omission on the part of such operator
and/or other employee so furnished by the Terminal.
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Section II, Paragraph 17: Non-Liability

Neither the Port nor the City shall be liable for loss or damage
to any merchandise in or upon, or moving or being moved over,
in, through, or under any wharf or other structure or property
owned, controlled, or operated by the Port, resulting from any
cause whatsoever.

GENERAL DISCUSSION

The Port’s tariff in its so-called indemnity provision, Paragraph 14, pro-
vides in part that neither the Port nor the City shall be liable for any
damages resulting from the use of equipment leased or from activities
or omissions of any operator and/or other labor furnished by the Terminal
on a time basis. (Emphasis supplied.)

It is a well established principle that persons, such as the respondent
Port, cannot by tariff provision relieve themselves of liability for their
own negligence.

The question follows whether the Port’s tariff provision above would
relieve the Port from its own negligence. The Port interprets tariff Paragraph
14 as providing that the Port shail be held harmless from any liability
arising out of the operation of its cranes. Complainant and Hearing Counsel
disagree.

The respondent Port states that the fairness of its tariff provision can
be judged only under the circumstances under which the Port cranes are
leased.

Respondent insists that Paragraph 14 does not relieve the Port of responsi-
bility for its own negligence during operation of the cranes, because any
stevedore who leases a crane assumes full control over the crane and
its operator during the operation of the crane, under the borrowed servant
doctrine. The complainant and Hearing Counsel dispute the contention that
the stevedore who leases a crane assumes full control over the crane and
its operator.

The Port’s cranes are rented by the hour, with the rental including
both the cranes, and their operators when the stevedore does not provide
operators. As seen, the stevedore provides the operators only for the con-
tainer crane.

Depending upon the factual situations, certain Port tariff provisions, pur-
porting to make the user of cranes liable for damages, have been found
lawful and unlawful.

In Docket No. 74-15, West Gulf Maritime Association v. Port of Houston
Authority, 22 FM.C. 420 (1980), the Commission found that tariff items
involving the liability of users for the negligence of crane operators were
reasonable. The Commission added at page 422 that monopolistic conditions
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which were present in the towing industry at the time of Bisso? and
were crucial to the Court’s decision, are not present with respect to the
instant crane rental operations, and that Port users can and do obtain crane
services other than from the ports.

In the West Gulf case, above, at page 441, the facts were, *‘Generally,
the tariffs provide: that cranes rented from the ports will include a crane
operator paid by the port although the port will charge the user for the
operator’s services; that, in engaging the operator and paying for his serv-
ices, the port acts as the agent for the user, that, when using the port’s
crane, the operator will be under the direction and control of the user,
that the operator is considered the servant of the user; that the port makes
no warranties regarding the competency of the operator and the user must
satisfy himself in this respect; and, that if the crane is negligently operated
under the control and direction of the user, the user assumes full responsi-
bility for the negligent operation, including the operator’s negligence.”

By contrast, in Docket No. 77-56, West Gulf Maritime Association v.
The City of Galveston, 22 FM.C. 101 (1979), the Commission found that
an indemnification requirement in a terminal tariff which would relieve
a port from lisbility for its own negligence is an unreasonable practice
violative of section 17 of the Act,

In the case decided in 1979, next above, tariff item 98.1 provided in
effect briefly, ‘‘Indemnity,’* each user shall indemnify and save harmless
the City of Galveston from all claims, etc., occurring in connection with
the use of any of the facilities of the Port of Galveston caused in whole
or in part by any such user.

The Port pointed out that indemnification was required only where the
user was at least partially responsible for damage, and not where the
Port was solely responsible. It was contended by WGMA and Hearing
Counsel that the tariff item would require indemnification even when the
Port was primarily negligent in an accident and the user only slightly
at fault. The Commission at page 103 stated that it is well established
that exculpatory clauses are invalid as a matter of law in common carrier
and public utility relationships.

In the present proceeding paragraph 14 is far different from the tariff
provisions in the first-cited 1980 West Guif case, above, wherein among
other things, it was provided that the cranes and their operators would
be under the direction and control of the users. Nothing is said in the
present case, paragraph 14, about direction and control of the cranes and
operators.

Returning to the wording of Paragraph 14 in the case now at issue,
the tariff provides that neither the Port nor the City would be liable for
any damages, regardless of who caused or was responsible for the damages.

2 Bisso v, Inland Waterways Corp., 349 U.S. 85 (1955).
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While the Port of Wilmington assumes, or contends, that the tariff in
referring to cranes or equipment leased on a time (hourly) basis means
that the stevedore renting the crane has full control over the crane and
its operator, the tariff in paragraph 14 does not so clearly state that the
user has full control. Therefore, tariff paragraph 14 is unjust, unreasonable
and uniawful in violation of section 17 of the Act insofar as it would
relieve the Port or City for its own negligence.

Of course, another well established principle is that where a tariff is
vague or uncertain, it must be construed against the maker of the tariff,
in the present case against the PW,

The second part of tariff item paragraph 14, provides that all parties
who lease equipment (cranes) and operators or other labor shall indemnify
the City from any and all liability for loss, etc., while so leased and
from any act or omission of the operator or other employee furnished
by City.

Again, the provision next above would relieve the Port and City from
its own negligence, and is therefore unlawful in violation of section 17
of the Act.

The so-called exculpatory tariff provision, paragraph 17, states that neither
the Port nor the City shall be liable for loss or damage to merchandise
in or upon, moving over, in, through, or under any structure or property
owned, controlled, or operated by the Port, resulting from any cause whatso-
ever. Again, for the reasons above, this provision is unlawful insofar as
it would relieve the Port or City from its own negligence.

Turning away from the tariff items, and turning to the matter of who
actually controlled and directed the crane operators as an issue, there is
the question of whether the actual practices at the Port of Wilmington
constituted a ‘‘borrowed servant situation.”’

As seen above, once it has been concluded that the tariff provisions
in issue are on their face unreascnable, it is unnecessary to go behind
the terms of the tariff to determine their lawfulness. Nevertheless, since
the parties have litigated the facts and law as to the borrowed servant
issue, and as to other issues, some discussion relative to these other issues
is deemed appropriate.

As the complainant points out, there is no quid pro quo to Wilmington
Stevedores and to any other users of the Port’s cranes and operators,
for such users’ assumption of the risk of loss or damage which may
result from the negligence of the Port or its employees in the operation
of the Port’s cranes. For instance, there was no showing that the Port
was not required to have certain liability insurance because the liability
was clearly that of the Port’s users.

Concerning one borrowed servant matter, the crane operators in issue
here (not container crane operators), were paid, hired, and fired by the
Port. They were trained by the Port, assigned to their particular jobs by
the Port, and disciplined by the Port. On the other hand, these crane
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operators depended upon and generally obeyed the signals given by employ-
ees of the stevedore in unloading or loading a ship.

It is concluded that in any one particular situation, the Port’s crane
operator may be acting for a time under the complete direction and control
of a stevedore at the Port of Wilmington. But, the appropriate test in
establishing who has control over the crane operators is not who actually
exercised such control at the time, but who had the ultimate authority
to exercise comtrol over the crane operators. Again, we have to tm to
the tariff's provisions. They do not state that the crane operators would
be under the exclusive control and direction of the stevedore, Therefore,
it follows that on any particular occasion, the Port Supervisor or other
Port official would have the power to halt the actions of a crane operator
employed by the Port, or otherwise to direct such crane operator's actions.
And, it does not matter whether or not the Port’s officials exercised such
prerogatives, as long as they retained them. If the Port could not control
its crane operators on any and all occasions, and if such crane operators
were deemed to be under the exclusive control of a stevedore, then the
Port's tariff should have so provided, but it did not.

ULTIMATE CONCLUSIONS AND FINDINGS

It is ultimately concluded and found that the Port of Wilmington's tariff
provisions here in issue, paragraph 14 and paragraph 17, are unjust and
unreasonable regulations, per se, relative to the receiving, handling and
delivering of property in violation of section 17 of the Shipping Act,
1916, as amended, insofar as such tariff provisions are meant to relieve
the Port of Wilmington for its own negligence,

No finding is here made, or is intended to be made, as to what party
or parties were negligent in connection with the accident which occurred
on or about September 27, 1982, involving the motor vessel NORNED
THOR.

(S) CHARLES E, MORGAN
Administrative Law Judge
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DOCKET NO. 85-9
BROES TRUCKING CO., INC.

V.

HOLT CARGO SYSTEMS, INC.

NOTICE

August 9, 1985

Notice is given that no appeal has been taken to the July 2, 1985,
dismissal of the complaint in this proceeding and the time within which
the Commission could determine to review has expired. No such determina-
tion has been made and accordingly, the dismissal has become administra-
tively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 85-9
BROES TRUCKING COMPANY, INC.

V.

HOLT CARGO SYSTEMS, INC.
DISMISSAL OF COMPLAINT

Finalized August 9, 1985

By motion received June 10, 1985, the complainant and the respondent
move for an order dismissing the complaint and discontinuing further pro-
ceedings herein, based upon an attached stipulation and settlement agreement
dated June 3, 1985.

The stipulation and settlement agreement of the two parties herein, pro-
vides that the respondent make no further assessment of demurrage charges
against the complainant with respect to any marine terminal facilities oper-
ated by respondent, provided however that if the respondent publishes indi-
vidually or jointly a lawful tariff provision specifically allowing the assess-
ment of demurrage charges against motor carriers, then such demurrage
charges may be assessed. If such a tariff provision is filed with the Federal
Maritime Commission, the respondent agrees to give 30 days prior written
notice of said filing to the complainant. Respondent waives and rescinds
all prior assessments of demurrage charges against the complainant and
agrees not to attempt to collect such charges from complainant, by excluding
complainant from respondent’s terminal facilities or otherwise.

The complainant agrees not to prosecute further its complaint, and agrees
to its dismissal.

In accordance with the general policy to approve settlements which are
fair and equitable, and not contrary to the public interest, the settlement
entered into by the parties is appeared, and the subject complaint is dis-
missed. The proceeding is discontinued.

(S) CHARLES E. MORGAN
Administrative Law Judge
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DOCKET NO. 85-8
IN THE MATTER OF THE INDEPENDENT ACTION PROVISIONS
OF THE ATLANTIC AND GULF/WEST COAST OF SOUTH
AMERICA CONFERENCE AGREEMENT

ORDER GRANTING PETITION FOR DECLARATORY ORDER

August 12, 1985

This proceeding was initiated following the filing of a Petition for Declar-
atory Order (Petition) by the Atlantic and GulffWest Coast of South America
Conference (Conference or Petitioner).! The Petitioner seeks a determination
by the Commission that the Conference agreement lawfully precludes a
member from taking independent action with respect to freight brokerage
or freight forwarder compensation. Notice of the filing of the Petition
was published in the Federal Register (50 Fed. Reg. 11246, March 20,
1985). Replies in support of the Petition were filed by the U.S.-European
Carrier Associations (USECA)2 and by the *‘8900"" Lines and the U.S.
Atlantic Gulf/Australia-New Zealand Conference ‘8900’ Lines et al.). Re-
plies in opposition to the Petition were filed by the National Customs
Brokers and Forwarders Association of America, Inc. (NCBFAA), the San
Francisco Customs Brokers & Freight Forwarders Asscciation (SFCBFFA),
and J.E. Lowden & Company (Lowden).

POSITIONS OF THE PARTIES

A. The Petition and Replies in Support

The Petition states that the Conference, relying on the advice of counsel,
has concluded that a member does not have a right of independent action
under the Conference agreement with respect to freight forwarder compensa-
tion.3 Nevertheless, two Conference members have taken independent action
regarding freight forwarder compensation and the Conference has published

1 Lykes Bros. Steamship Co., Inc., a member of the Conference, did not join in the Petition.

2USECA is made up of North Europe-U.5. Gulf Freight Association (NEGFA), Gulf-European Freight As-
sociation {(GEFA), North Europe-U.S. Atlantic Conference (NEAC), U.8. Atlantic-Month Europe Conference
(ANEC), and Pan-Atlantic Carrier Trade Agreement (PACT). Lykes Bros. Steamship Co., Inc, a member
of NEGFA, GEFA, and PACT, did not participate in the USECA reply.

3The Petition seeks a declaratory order that the Conference agreement lawfully precludes independent ac-
tion on both forwarder compensation and freight brokerage. The Petition notes that: “*Often the terms ‘broker-
age’ and ‘freight forwarder compensation' are used interchangeably to describe the money paid by a carrier
for securing cargo for a vessel.” The Petition advances basically the same arguments with respect to both
freight brokerage and forwarder compensation. The distinction between these types of payments is discussed
below at pp. 13-15,
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these actions in the Conference tariff. The Conference seeks a declaratory
order to terminate this controversy among its members and to remove
uncertainty with respect to future courses of conduct.

The Petition argues that neither freight forwarder compensation nor freight
brokerage is a ‘‘rate or service item'' within the meaning of the Shipping
Act of 1984 (46 U.S.C. app. §§1701-1720) (the Act or the 1984 Act).4
The Petition points out that the Commission has distinguished freight broker-
age and forwarder compensation from rate making by requiring separate
and distinct conference authority to collectively establish freight brokerage
and forwarder compensation. The Petition maintains that, although forwarder
compensation or freight brokerage may be an element in the rate making
process, neither is in itseif a ‘‘rate.’’ Moreover, the Petition contends that
neither forwarder compensation nor freight brokerage is a ‘‘service item"’
within the meaning of the Act because such payments are made by a
carrier to an independent contractor, i.e. the forwarder or broker. The Peti-
tion maintaing that the term ‘‘service item’’ is intended to apply only
to a service provided by a carrier to a shipper or consignee. The Petition
argues further that the specific reference to *‘rate or service item’’ in
section 5(b)(8) qualifies the right of independent action and reflects g
Congressional intent to exclude other items which may be required in
tariffs. The mere fact that the level of forwarder compensation must be
filed in a tariff allegedly does not make such payments subject to the
mandatory independent action requirement, if they are not otherwise a ‘‘rate
or service item’’ within the meaning of section 5(b)(8). The Petition notes
that the legislative history indicates that the purpose of section 5(b)(8)
was to strike a balance between the interests of conferences and shippers,
not between conferences and freight forwarders. Finally, the Petition argues
that, because the Act provides for forwarder compensation only in the
export commerce of the United States, ‘. . , an anomalous situation would
be created if conferences weré mandated to provide for independent action
in the U.S. export trades but would be free to operate otherwise in the
U.S. import trade."

The ‘“8900" Lines et al. support the position of the Petitioner. They
argue that the term ‘“‘rate or service item'’ is intended to refer to the
rates or services offered by carriers to shippers, It is stated that the use
of the term ‘‘rate’’ throughout the 1984 Act refers to costs charged by
a common carrier to a shipper. Similarly, references to ‘‘service’’ in the
1984 Act are allegedly intended to mean service offered by a common
carrier to a shipper, thereby excluding forwarder compensation. The ‘8900
Lines et al. contend that the independent action provision was initiated

4Bection 5(0)8) of the Act (46 U.S.C. app. §1704(bX8)) states, In relevant part, that each conference
agreement must:
“‘provide that any member of the conference mey taks independent action on any rate or service
item required to be filed in a tariff under section 8(a) of this Act upon not more than 10 calendar
days' notice to the conference , . . .’
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and sponsored by shippers in the legislative process and was intended
to benefit shippers, not forwarders and brokers.5 Finaily, the ¢‘8900’" Lines
et al. argue that granting the Petition would further the policy of the
1984 Act of minimizing government intervention by allowing each—con-
ference to decide whether its members should have a right of independent
action on forwarder compensation.

USECA adopts the arguments advanced in the Petition and adds further
elaborations and contentions of its own, Relying on references to the term
“‘rate’’ throughout the 1984 Act, USECA argues that forwarder compensa-
tion is not a “‘rate’” within the meaning of section 5(b)(8). USECA states
that the Act and its legislative history carefully distinguish a “‘rate’’ from
forwarder compensation. USECA argues further that the term ‘‘service
itern’ in section 5(b)(8) refers to the transporiation service performed by
a common carrier for a shipper and that the service provided by an ocean
freight forwarder to a common carrier is not included within the term.

In addition to arguing that forwarder compensation is not a *‘rate or
service item,”” USECA contends that brokerage, as distinguished from ocean
freight forwarder compensation, is not “‘required to be filed in a tariff
under section 8(a)”" of the Act.5 Furthermore, all matters relating to the
level of freight forwarder compensation, and the terms and conditions of
the payment thereof, in connection with U.S. foreign import commerce
are allegedly excluded from section 5(b)(8).

B. Replies In Opposition

NCBFAA contends that the Petition fails to meet the procedural require-
ments for consideration of a declaratory order because: (1) the Petition
fails to set forth a complete factual presentation; (2) the Petitioner is not
seeking to remove uncertainty as to its own conduct which will allow
it to act without peril; and (3) the Petition alleges viclations of the Shipping
Act.

NCBFAA takes the position that the mandatory right of independent
action applies to freight forwarder compensation.” NCBFAA argues that

5The ““8900'* Lines ¢f al. in their Reply use the phrase '‘forwarder compensation'’ to refer to both
*‘freight forwarder compensation”’ and *‘freight brokerage®'. The 8900 Lines ef al. state that: **. . . it is clear
that the (wo terms were considered imerchangable by the Congress when it passed the Act. In particular,
section 10(c)(5) of the Act, which literally refers to ‘compensation to an ocean freight forwarder’ was de-
scribed in the Conference Report as concerning the ‘brokerage’ paid to ocean freight forwarders, HR. Rep.
No. 600, 98th Cong., 2d Sess. 40 (1984).

SUSECA notes that the Commission’s regulations carefully distinguish between freight brokerage and
freight forwarder compensation, USECA points out that neither the level of freight brokerage nor the terms
and conditions applicable to the payment of freight brokerage are required to be filed in a tariff under section
8(a) of the Act. For this reason, USECA concludes that freight brokerage is completely outside the reach
of the independei action provision of section 5(b)}8) of the Act.

TNCBFAA's reply does not address the question of whether independent action applies to freight brokerage
as well. Lowden similarly argues only that independent action applies to freight forwarder compensation.
SFCBFFA, on the other hand, views independent action as applicable to both freight brokerage and freight
forwarder compensation,
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section 5(b)(8) cannot be construed to exclude forwarder compensation
as a ‘‘rate or service item'" because to do so would remove the ability
of a member line to compete with other conference members or with
independent lines by taking independent action on compensation to for-
warders.® NCBFAA argues that to interpret the term ‘‘service item’’ to
mean a service provided by a carrier to a shipper or consignee would,
in effect, amount to an amendment of the 1984 Act by an administrative
interpretation, Further, NCBFAA argues that granting the Petition would
expand conference antitrust immunity, a matter which NCBFAA states
should be left to Congress. Finally, NCBFAA .argues that the Petition
should be denied because the Conference and some of its member lines
have unlawfully effectuated an unfiled agreement.

Lowden argues that section 5(b)(8), providing for independent action
on any ‘‘rate or service item'' required to be filed in a tariff, and section
8(a)(1)(C),® requiring common carrier tariffs to. state the level of ocean
freight forwarder compensation, taken together, permit a member line to
take independent action on freight forwarder compensation,

DISCUSSION

A. Petition’s Compliance with Procedural Requirements

A threshold procedural question raised is whether the Petition meets
the technical requirements of Rule 68 (Declaratory Orders and Fee) of
the Commission’s Rules of Practice and Procedure (46 C.F.R. §502.68).
Rule 68(a)(2) states that a petition for declaratory order shall *“. . . include
a complete statement of the facts and grounds prompting the petition.
.. ."" NCBFAA argues that the Petition here fails to satisfy this requirement
because it does not name the two Conference members taking independent
action, does not state why they have taken independent action, and does
not specify the extent of the independent action.i0

The facts presented in the Petition are sufficient to meet the requirement
of Rule 68(a)(2). A petition for declaratory order must contain a sufficiently
complete statement of facts as are necessary to the resolution of the par-
ticular controversy. The absence of facts which are not relevant to the
resolution of the controversy does not render a petition defective, Here,

&In opposing the Petition, the San Francisco Customs Brokers & Freight Forwarders Association states:
*In allowing independent action on this matter competition will be offered and U.S. Exporters will
more easily be able to trade in the International Market Pace [sic].”’

# Section 8(a)(N(C) (46 U.S.C. app. § 1707(a))(C)) requires that tariffs shall:

“‘state the level of ocean freight forwarder compensation, If any, by a carrier or conference . , . .
10NCBFAA cites as support for its position a Commission order denylng an NCBFAA petition for declara-
tory order, See Natfonal Customs Brokers and Forwarders Association—FPetition For Declaratory Order And
Other Religf, Order Denying Petition, 21 S.R.R. 208 (November 6, 1981) {*“Order Denying Petition'"). The
NCBFAA petition, however, had sought a determination that certain unnamed conferences had unlawfully
prohibited the payment of brokerage on bunker and currency surchatges and hed otherwise violated the Ship-
ping Act, 1916, The NCBFAA petition had also sought a cease and-desist order and had requested the Com-
mission to jnstitute civil penalty proceedings. Accordingly, the Commission held that the requirements of Rule
68 had not been met. The NCBFAA petition i3 clearly distinguishable from the Petition now before the Com-
mission.
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the identity of the Conference members taking independent action, their
reasons for, and the extent of, such actions are not relevant to the issue
presented in the Petition. That issue is primarily a question of law which
depends upon the construction of section 5(b)(8) of the Act for its resolution.
The facts which NCBFAA states are missing are simply not necessary
to a determination of that issue.

Rule 68(b) states that declaratory order procedures **. . . shall be invoked
solely for the purpose of obtaining declaratory rulings which will allow
persons to Act without peril upon their own view.” NCBFAA argues
that the Petition does not meet this requirement because it is the two
member lines taking independent action and not the Conference that are
allegedly acting at their peril. According to NCBFAA, the Petitioner (i.e.
the Conference) does not allege that it is acting at its own peril and
therefore is not a proper petitioner.

NCBFAA’s position is without merit. The Petition states that it seeks
a declaratory order ‘‘. . . to terminate a controversy among its members
and to remove uncertainty with respect to future courses of conduct,”
It is clear from the facts of the Petition that a controversy does exist
among the members. If the Conference’s interpretation of the 1984 Act
is incorrect, then it would be acting contrary to the Act by prohibiting
members from taking independent action on forwarder compensation. On
the other hand, if the position of the two member lines is incorrect, then
those members taking independent action would be acting contrary to the
Act and in violation of their agreement. Clarification of this controversy
will allow both the Conference and its members to act without peril. The
Petition therefore meets the requirement of Rule 68(b) on this point.

Finally, with regard to the question of alleged statutory violations, Rule
68(b) states further that:

“Controversies involving an allegation of violation by another
person of statutes administered by the Commission, for which
coercive rulings such as payment of reparation or cease and desist
orders are sought, are not proper subjects of petitions under this
section.”

NCBFAA argues that the Petition runs afoul of this requirement by alleging
a violation of the 1984 Act. The asserted violation is the fact that two
members of the Conference have taken independent action on forwarder
compensation.

NCBFAA’s argument misconstrues this requirement of Rule 68(b). Rule
68(b) declares that controversies which allege a violation of Commission
administered statutes and which seek a coercive ruling are not a proper
subject of a petition for declaratory order. Most, if not all, petitions for
declaratory order, by their very nature concem potential violations of law.
In fact, as noted above, a potential legal peril must be demonstrated before
the Commission will, under its Rules, even entertain a petition for declara-
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tory order. Only those petitions which, in addition, seek coercive rulings
are improper,

The Petition in this proceeding sets forth the controversy between the
Conference and the two member taking independent action. Inasmuch as
both sides in this- controversy cannot simultaneously be correct, one of
these positions may be determined to be inconsistent with the Act. But
such a circumstance is inherent in a request for a.declaratory ruling. Other-
wise, the Conference would not be acting with peril. The critical point
is that this Petition does not seek a coercive ruling such as the payment
of reparation or a cease and desist order. The Pétition, therefore, complies
with this requirement of Rule 68(b).

Accordingly, the Commission concludes that the Petition is not proce-
durally deficient as alleged by NCBFAA and otherwise meets the require-
ments of Rule 68 governing declaratory orders. The Petition, therefore,
may appropriately be considered on its merits.

B. Independent Action and Forwarder Compensation
The Petition asks that the Commission issue declaratory ruling that:

“The basic agreement of the Atlantic and Gulf/'West Coast of
South America Conference, FMC Agr. No. 202-002744, as amend-
ed, precludes a member from taking independent action with re-
spect to either freight brokerage or freight forwarder compensa-
tion."*

At the time of the filing of the Petition, the independent action provision
in the Conference agreement was that which had been adopted by the
Conference pursvant. to the Commission's amended interim agreements’
rule.!! The language of the Conference's original independent action provi-
sion essentially restated the language of section 5(b)(8) of the Act, Subse-
quent to the filing of the Petition, the Conference filed an améndment
to the Conference agreement, which among other things, substituted a new
independent action article for that which had been previously adopted.!2

1i0n June 12, 1984 the Commission issued an amendment to the interim agreements’ rule implementing
the 1984 Act wiich, among ofher things, required conferences to adopt 8 mandatory prevision providlng for
Independent action. See Rules Governing Agreements By Ocean Commeon Cayriers and Other Persons Subject
To The Shipping Act of 1984, 46 C.F.R. §572.801(e)(1) (49 Fed. Rag. 24697, June 14, 1984). This manda-
tory provision provided, in relevent part, that:

*'(¢) Independent Action, (1) Any party to this agreement may take Independent action on any rate
ar service item required to be filed In a tariff pursuant to section.8(a) of the Shipping Act of 1984
(46 U.8,C. app. 1707(a)} upon [10 or such lesser perlod as the conférence may elect] calendar days’
notice to the conference.’’

BThe amendment to the Conference agreement wes filed pursuant to the Commission's final rule gov-
erning agreemonta lssusd on Novembor 15, 1984, The final rule provlded that conferences could develop their
own independent action provisions in accordance with Commission regulations. See Rules Govemning Agree-
ments By Ocean Common Carriers ‘And Other Persans Subject To The Shipping Act of 1984, 46 C.FR.
B8 572.103(f), 572.502(a)(4) (49 Fed. Reg. 45320, November 15, i984), Petitioner’s amendment to its agree-
ment was. filed on February 11, 1985 and became offective on March 28, 1985, The text of Petitlonet’s cur-
rently effctive independent action anticle, as relevant to this Petition, states:
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Although the Petition seeks a ruling only with regard to the independent
action article in its amended agreement, the fundamental issue raised by
the Petition concerns the proper construction of section 5(b)(8) of the
Act. The issue raised, therefore, is one of general concern to all conference
agreements.

In addressing the Petition on its merits, it is necessary at the outset
to distinguish between freight forwarder compensation and freight brokerage.
The Shipping Act of 1984 defines ‘‘an ocean freight forwarder’” as a
person in the United States that:

“(A) dispatches shipments from the United States via common
carriers and books or otherwise arranges space for those shipments
on behalf of shippers; and
(B) processes the documentation or performs related activities inci-
dent to those shipments.”’

46 U.S.C. app. §1702(19). Although the Act does not define *‘freight
forwarder compensation,’”” the Commission’s regulations indicate that such
compensation means payment by a common carrier to a freight forwarder
who has:

“(1) Engaged, booked, secured, reserved, or contracted directly
with the carrier or its agent for space aboard a vessel or confirmed
the availability of that space; and

(2) Prepared and processed the ocean bill of lading, dock receipt,
or other similar document with respect to shipment.”

46 C.E.R. §§510.2(f), 510.23(c).

A freight broker, on the other hand, is distinct from an ocean freight
forwarder. The 1984 Act does not define a freight broker. However, the
Commission’s regulations define an “‘ocean freight broker’’ as:

“‘an entity which is engaged by a carrier to secure cargo for
such carrier and/or to sell or offer for sale ocean transportation
setvices and which holds itself out to the public as one who
negotiates between shipper or consignee and carrier for the pur-
chase, sale, conditions and terms of transportation.’’

46 C.FR. §510.2(m). The regulations further define the term ‘‘brokerage”’
as payment by common carrier to an ocean freight broker for the perform-
ance of services specified in section 510.2(m). The Act, together with
the Commission’s regulations, make clear that ‘‘ocean freight forwarder

*“ARTICLE 13: INDEPENDENT ACTION

() Each Member shall have the right to take independent action with respect to any rate or service
item authorized by this Conference and required to be published in any tariff of the Conference
under §8 of the Shipping Act of 1984. Any such Member may take independent action effective
not earlier than ten (10} calendar days following notification, in writing or by telex, to the Con-
ference Chairman specifying in detail that Member's action.”
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compensation”’ and ‘‘freight brokerage'’ are different kinds of payments
for different services.

Both the 1984 Act and the Commission's regulations require that tariffs
state the level of ocean freight forwarder compensation, if any, paid by
a camier or conference. 46 WU.S.C. app. §1707(a)(1XC) 46 C.FR,
§ 530.5(d)9). However, neither the Act nor the regulations contain any
requirement that freight brokerage be included in a tariff. Because freight
brokerage is not required to be filed in a tariff,!® the independent action
provision of section 5(b){8) does not apply.!4 Inasmuch as freight brokerage
is simply not addressed under the 1984 Act, there is nothing which would
preclude a conference from allowing or prohibiting independent action with
regard to the payment of freight brokerage,

The paramount issue raised by the Petition is whether freight forwarder
compensation is a ‘‘rate or service item’' within the meaning of section
5(b)(8) of the Act. We interpret the term ‘‘rate or service items’ as
a single concept which embraces two integrally related activities, namely
the rates established or the transportation services provided by a common
carrier to a shipper. Freight forwarder compensation, on the other hand,
is the payment of a fee by a carrier to an independent contractor for
forwarding services rendered by that independent contractor to the carrier.!5
Freight forwarder compensation, therefore, is not a ‘‘rate or service jtem”
within the meaning of the Act. This conclusion is supported by an analysis
of the language of the Act and its legislative history.

The 1984 Act does not define the term ‘“‘rate’’. The Act, however,
does define the term ‘‘through rate’ as **. . . the single amount charged
by a common carrier in connection with through transportation.”’ 46 U.S.C.
app. §1702(25). This definition of “‘through rate” supports the view that
a rate is the charge levied by an ocean common carrier for the fransportation
service which it provides to a shipper.

Other references to the term ‘‘rate’” in the 1984 Act further support
the conclusion that a rate is a charge to a shipper by a carrier for the
carrier’s services. For example, section 8(d) (46 U.S.C. app. §1707(d))

13 Section 8(a)(1) (46 U.S.C. app. § 1707(aX L)) states that:

*‘Except with regard to bulk cargo, forest products, recycled metal scrap, waste paper, and paper
wasle, each common carrier and conference shall file with the Commission, and keep open to public
inspection, tariffs showing all its rates, charges, classifications, rules, and practices between all
points or ports on its own route and on any through transportation route that lias been established.
However, common catriers shall not be required to state separately.or otherwise reveal in taciff fil-
ings the inland divisions of a through rate.

141t would appear that the reference in the Canference Report cited by the ‘8900 Lines er al. to *‘broker-
age’” paid to oceen freight forwarders is merely a casual use of the word and i5 not intended as a term
of art. See footnote 5.

15 Payment of forwarder compensation is analogous to the payment of fee by a carrier to a consclidator
for its services to the carrler. In Cancellaion—Consolidaiton Allowance Rule, 20 FM.C, 858, 865-866
(1978}, the Commission distinguished between such payments to consolidators and the rates charged to a
shipper as fallows: *'More accurately, these allowances represent a fee whose payment the carrlers have joint-
ly determined to be acceptable in retumn for a service performed by the consolidator. There is a critical dif-
ference between such a payment of compensation to the consolidator for service provided and a rate or charge
assessed shipper/consignee for the carriage of cargo.'’
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speaks of increases or decreases in rates as changes in the cost to the
shipper. Similarly, the reference to time-volume rates in section 8(b) (46
U.S.C. app. §1707(b)) refers to rates charged by a carrier to a shipper.
These and numerous other references to the term ‘‘rate” throughout the
1984 Act, taken in context, suggest that a rate is the price for which
a common carrier sells its transportation service to shipper.!é6 Forwarder
compensation, on the other hand, is the amount which a common carrier
pays to a forwarder for the forwarder’s services. The two activities are
clearly distinguishable.

In addition, section 8(a), the tariff filing provision, itself distinguishes
between a ‘‘rate’’ and ‘‘freight forwarder compensation.”’ Section 8(a)(1)
requires that each common carrier and conference shall file tariffs *
showing all its rates, charges, classifications, rules, and practices . .
A separate provision of section 8(a), namely section 8(a}(1)(C), requires
further that tariffs shall ‘. . . state the level of ocean freight forwarder
compensation, if any, by a carrier or conference . . . .”" If forwarder com-
pensation were a ‘‘rate’’ within the meaning of the Act, it would already
be covered by section 8(a)}1) and there would have been no need for
section 8(a)(1)(C) requiring that tariffs state the level of forwarder com-
pensation.

Nowhere in the 1984 Act or its legislative history is there any indication
that forwarder compensation is a “‘rate’’ within the meaning of the Act
generally or section 5(b)(8) in particular. On the other hand, the definition
of ‘“through rate’’, other references to the term ‘‘rate’’, and the separate
provisions for filing rates and stating levels of forwarder compensation,
all indicate that forwarder compensation is not a ‘‘rate’” within the meaning
of section 5(b)(8).

This interpretation of the 1984 Act and its legislative history is further
supported by the historical development of the requirement that levels of
forwarder compensation be stated in a tariff. Prior to the 1984 Act, there
was no statutory requirement that levels of forwarder compensation be
stated in a tariff. However, in 1966, pursuant 1o its authority under section
44(c)y of the Shipping Act, 1916 to prescribe rules governing freight for-
warders, the Commission issued regulations which, for the first time, re-
quired that levels of forwarder compensation be stated in a tariff. See
Docket No. 66-31, Part 510 Licensing of Independent Ocean Freight For-
warders (131 Fed. Reg. 13650, October 22, 1966) (the 1966 Amendment).
In issuing the 1966 Amendment, the Commission acknowledged that the
level of forwarder compensation may affect a carrier’s rates. The Commis-
sion did not, however, regard forwarder compensation as itself a rate because
it expressly stated that forwarder compensation would not be subject to
the 30-day notice period for any new or initial rate. Id. at 31 Fed. Reg.

*y

16 See e.g. the following references to the term “‘rate’” or ‘‘rates’”: ““cefiain rate” {section 3(21)); “‘rate
schedule™ (section 3(21)) “*volume rate’’ (section (2% and 26)) etc.
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13650-13651. Forwarder compensation was viewed as a- distinct form of
payment and, as such, not a “‘rate’’ subject to statutory- notice requirements.
The 1984 Act simply codifies the previous rule requirement that levels
of forwarder compensation be published in a tariff. The mere fact that
the level of forwarder compensation must be published in a tariff does
not make it a ‘‘rate’’ within the meaning of section 5(b)(8) of the Act.

Finally, it should be noted that past Commission decisions distinguish
between the general authority of a conference to fix rates and the specific
authority to collectively establish the level of forwarder compensation. The
Commission has held that the authority to fix the level of forwarder com-
pensation (or-freight brokerage) is not interstitial to a conference’s basic
ratemaking- authority and that a separate, express -statement of authority
to do so is required.’” This distinction in kinds of agreement authority
recognizes that forwarder compensation (as well as freight brokerage) is
not a rate within the meaning of the Act, .

The same reasoning as applies to the consideration of whether forwarder
compensation is a ‘‘rate item’’ leads to the conclusion that forwarder com-
pensation is not a ‘‘service item’’ within the meaning of section 5(b)(8).
Although the Act does not define the -term ‘‘service item,'’ it does define
the term **service contract’’ as:

““a contract between a shipper and an ocean carrier or conference
in which the shipper makes a commitment to provide a certain
minimum quantity of cargo over a fixed time period, and the
ocean common carrier commits to & certain rate or rate schedule
as well as a defined service level-—such -as, assured space; transit
time, port rotation, or similar service features; the contract may
also specify provisions in the event of nonperformance on the
part of either party.”’

46 US.C. app. §1702(21). The “service-features' referred to in this defini-
tion represent service commitments by a carrier to a shipper, These include
items such as assured space, transit time, and port retation. All of these
items are elements of the transportation service which a carrier provides
to a shipper. The definition of ‘‘service contract,’ therefore, supports: the
proposition that the reference to *‘service’’ in section 3(b)(8) is intended
to mean the transportation service provided by ‘a carrier to a shipper.i®

Additional support for the view that ‘*service item’’ referred to in section
5(b)(®) is intended to be to ‘‘service’’ provided by a carrier to a shipper
may be found in the origin and purpose of the independent action provision

17 Se¢ U.5. Pacific Coast/Australia, New Zealand, South Ssa [slands .Trade—Unapgroved Agreements, 13
F.M.C. 139, 143 (1969); Investigation, Practices, Bic. N. Atlantic Rangs Trade, 10 F.M.C, 95, 109 (1966);
Practicas and Agreements of Common Carriers, T F.M.C. 51, 57 (1962).

18 This view is also conslstent with the use of the term *‘service’’ in prior Commission decislons. For ex-
ample, Commission cases involving Independent action on intermodal rate have dstermined that a through
tate incorporating an indend movement by truck i a-distinct “‘service’ from a through rats which incor-
porates an inland movement by rail.
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of the 1984 Act.l® The mandatory independent action provision was one
of the features of the Act that originated in the shipper comiunity. More-
over, the legislative history indicates that independent action was intended
to balance the interests of carriers and shippers.2? The statutory requirement
for independent action was intended to function as a pro-competitive meas-
ure which would counterbalance the enhanced economic power of con-
ferences in their dealings with shippers.2! From this it appears that the
mandatory right of independent action was intended to apply only to carrier
service offerings to shippers.22 Moreover, there is nothing in the legislative
history of the 1984 Act which would support the proposition that ocean
freight forwarders were intended beneficiaries of the mandatory independent
action provision.

The fact that section 8(a)(1){C) requires that the level of forwarder com-
pensation be stated in a tariff, does not make forwarder compensation
a “*service item’’ to which the mandatory right of independent action ap-
plies, as argued by the opponents of the Petition. The apparent assumption
in that argument is that everything required to be filed in a tariff is
also required to be subject to independent action. As noted by Petitioner,
however, such a principle could lead to absurd resulis which were never
intended by Congress. More significantly, this argument does not directly
address the question of whether forwarder compensation is a *‘service item*’
within the meaning of section 5(b)(8).

The various other arguments advanced in opposition to the Petition do
not present any barrier to granting the requested ruling. Excluding forwarder
compensation from the ambit of section 5(b)(8) does not, as argued by
NCBFAA, amount to an amendment of the statute. Rather, it is a reasonable
interpretation of the meaning of section 5(b)(8) in light of the overall
purposes and objectives of the 1984 Act and its legislative history.

Nor is such an interpretation contrary to Congressional intent to promote
competition by enabling conference members to compete with non-con-
ference members with regard to forwarder compensation, as argued by
NCBFAA. Other than a general statement from the legislative history that
the Act is intended ‘‘to retain competitiveness’’, NCBFAA offers nothing
from the legislative history which would support the notion that Congress

19 Review of the origin and purpose of the independent action provisien also supports the proposition that
“forwarder compensation’ is not ‘‘rate item’’ under section S(b)(§).

0 Sg¢ 5. Rep. No, 98-3, 98th Cong., lst. Sess. 14 (1983): A compromise agreement was reached by
all U.S. flag carriers and major shipper representatives to seek clarifying modifications to several sections
of §. 1593, principally tegarding independent action, loyalty contracts, and service contracts.”

21 §pe HL.R. 98-600, 98th Cong., 2nd Sess. 34 (1984). Forwarders, on the other hand, were protected from
the collective exercise of economic power by section 10(c)5) of the Act (46 U.S.C. app. §1709(c)(5)} which
prokibits a conference or group of common cariers from denying forwarder compensation or limiting it to
less than 2 rasonable amount.

22 See the remarks of Rep. Fish, 130 Cong. Rec. H. 1293 daily ed. March 6, 1984):

*“Independent action is the tight of a conference carrier to charge a different rate, o7 institite 2
different service practice than that of the rest of the conference. This universal right of independent
action is a major step forward, protecting the options of individual carriers and shippers alike.””
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intended that conference members .should compete on forwarder compensa-
tion. In addition, the legislative history reflects a clear Congressional intent
to strengthen conferences by allowing conferences a greater degree of com-
mercial freedom.

Nor can the general principle that antitrust exemptions. are to be narrowly
construed be applied here, as suggested by NCBRAA, to defeat the Petition.
Finally, there is no evidence to support NCBFAA's allegation that the
Conference and some of its member lines have unlawfully effectuated an
unfiled agreement o attempt to block two member line from acting inde-
pendently on forwarder compensation,

CONCLUSION

We conclude, therefore, that neither brokerage nor freight forwarder com-
pensation, the terms and conditions for the payment thereof, or the services
provided in connection therewith, is a “‘rate or service item’’ within the
meaning of section 5(b)(8). The Act, therefore, doe not provide.for manda-
tory right of independent action with regard to forwarder compensation
or freight brokerage.?® Accordingly, the independent action provision in
Petitioner’s amended agreement is lawful under the Act,

THEREFCORE, IT IS ORDERED, That the Petition for Declaratory Order
of the Atlantic and Guif'West Coast of South America Conference Agree-
ment is grantéd as indicated in this Order.

By the Commission,
(5) BRUCE A, DOMBROWKI
Acting Secretary

2 Whether independent action would bo allowed on forwarder compensation would be a matter to be de-
cided by the individuel conference. A conference could preclude independemt action on forwerder compensa-
tion or it could voluntarily permit independent action on forwarder compensation, subject, of course, to an
appropriate flling of agreement authority under section 5 (46 U.S.C. app. § i704).
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DOCKET NO. 82-1
CALIFORNIA CARTAGE COMPANY, INC.

V.

PACIFIC MARITIME ASSOCIATION

DOCKET NO. 82-10
CONTAINERFREIGHT TERMINALS COMPANY, ET AL.

V.

PACIFIC MARITIME ASSOCIATION
ORDER OF DISMISSAL!

August 15, 1985

Complainants, California Cartage Co., Inc., er al2 (Cal Cartage), have
filed a Motion Addressed to the Commission for the Entry of Final Order
(Motion), to which Respondent, Pacific Maritime Association (PMA), and
Intervenor, International Longshoremen’s & Warehousemen's Union (ILNU),
have filed a Reply. The Motion seeks dismissal of the proceeding to allow
Cal Cartage to appeal the Commission’s prior determination that the Ship-
ping Act of 1984 (1984 Act) (46 U.S.C. app. §1701-1720) applies to
this case and precludes all but a limited reparation remedy to Complainants.

BACKGROUND

The complaints in these proceedings alleged that an assessment agreement
to fund ILWU members’ fringe benefits, Agreement No. LM-381 (Agreement
or LM-81), filed with the Commission by PMA on September 29, 19381,
violates the substantive standards of the Maritime Labor Agreements Act
(MLAA) (94 Stat. 1021), formesly codified in section 15, fifth paragraph,
of the Shipping Act, 1916 (1916 Act) (46 U.S.C. app. § 814). Administrative
Law Judge Joseph N. Ingolia (Presiding Officer) issued an Initial Decision
on October 26, 1982, which held that LM-81 was not an ‘‘assessment

1 To provide the parties with a single document inrended to operate both as a reviewable (inal order and
ultimate disposition herein, the Commission will incorporate the reasoning of irs May 23, 1985 Order Deny-
ing Motion (o Dismiss ard Remanding Proceeding and also set forth the authority relied upon for dismissal
of the proceeding. (27 FM.C. 871)

2Cal Cartage is the Complainant in Dacket No. 82-1. Complainarts in Docket No. 32-10 are
Conainerfreight Terminals Company and Hawaiian Pacific Freight Forwarding.
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agreement’’ as defined in the MLAA and dismissed the proceeding for
lack of jurisdiction. California Cartage Co., et al. v. Pacific Maritime
Assoc., 21 S.RR. 1333 (1982). Exceptions to the Initial Decision were
filed by all parties to the proceeding.

On exceptions, the Commission reversed the Presiding Officer’s finding
of lack of jurisdiction, holding that LM-81, in conjunction with a prior
agreement, met the jurisdictional requirments of the MLAA. However, the
Commission further found that Complainants lacked standing to file a com-
plaint under the MLAA because they paid no ssessments under the Agree-
ment and generally were not within the protected ‘‘zone of interests.”’3
The Commission accordingly dismissed the complaints. California Cartage
Co., et al. v. Pacific Maritime Assoc., 25 FM.C. 596 (1983).

On Petition for Review, the U.S. Court of Appeals for the 9th Circuit
reversed the Commission’s decision and remanded the case for further
proceedings. California Cartage Co. v, U.S., 721 F.2d 1199 (9th Cir. 1983),
cert. denied, 1055 S.Ct. 110 (1984). The Court held that Complainants
had standing to file a complaint under the ‘‘any person’’ standard of
section 22 of the 1916 Act,* and that this standing had not been abrogated
by the MLAA, The Court also found that Complainants could challenge
LM-81 under the ‘‘detriment to commerce’’ standard contained in the
MLAA.

Shortly after the Court's decision was issued, the 1984 Act was enacted.
That Act included several amendments to the MLAA provisions. As relevant
here, the 1984 Act deleted the ‘‘detriment to commerce’ standard applicable
to assessment agreements and made the MLAA remedies and regulatory
standards exclusive in MLAA complaint proceedings.* These developments
prompted PMA and ILWU to seek dismissal of the remanded proceeding.

The Commission denied the PMA/ILWU Motion to Dismiss on the basis
that although the 1984 Act prospectively extinguished Complainants’ stand-
ing and cause of action under the MLAA, it would not be applied retro-
actively so as to deprive them of an available remedy for unlawful injuries
sustained prior to the effective date of the 1984 Act. The proceeding

3 Complainants are off-dock container freight stations which do not wtilize ILWU labor for container han-
dling. As such, they are not subject to assessments under the Agreement. Similarly, they are not *‘shippers,
camiers or ports,” the entities specifically mentioned in section 15, fifth paragraph, of the 1916 Act. After
reviewing the 1916 Act and its legislative history, the Commission determined that Congress did not intend
that a negotiated labor agreement subject to the MLAA be challengable by persons in the position of com-
plainanes solely because of its competitive effects.

4 Section 22 (46 U.S.C. app. §821) provides in pentinent part:

“Any person may file with the [Federal Maritime Commission) a swom complaint setting forth
any violation of this Act. . . .

3 See, section 3(d) of the 1984 Act (46 4. S.C. app. §1T04d)) at footnote &, infra. In opposition to a
subsequent PMATL WU Petition for 8 Writ of Certiorari, the Solicitor General noted the changes in the law
and argued to the Supreme Court that “‘[blecause Congress has effectively overruled the court of appeals
prospectively, the questions presented here are unlikely to arise in the future . . . Memorandum for the
United States in Opposition at 4, frrernational Longshoremen's and Warehousemen's Urion et al. v. United
States of America, No. 83-1560 (U.5. 1983, October Term). The Petition for a Writ of Certiorari was denied.
1055 5.C1. 110.

28 FM.C.




CALIFORNIA CARTAGE COMPANY INC. V. PACIFIC MARITIME 55
ASSOCIATION

was remanded to the Presiding Officer under an expedited briefing and
decision schedule to determine whether a detriment to commerce has been
shown on the record and whether Cal Cartage is entitled to reparations.
Order Denying Motion to Dismiss and Remanding Proceeding, issued May
23, 1985 (May Order).

DISCUSSION

In its present Motion requesting issuance of a final order, Cal Cartage
points out that the Commission’s May Order essentially granted PMA/
ILWU’s Motion to Dismiss in all respects except for potential reparations
from the date of filing of Agreement No, LM-81 to June 18, 1984. Cal
Cartage notes that the Commission recognized only this limited remedy
under the 1916 Act with respect to injuries suffered by Cal Cartage as
a result of any detriment to commerce caused by LM-81; all other remedies
have purportedly been denied. Cal Cartage advises, however, that it has
already waived its right to reparations in this case and continues to do
so. It therefore now seeks to obtain a final dismissal of the proceeding
by the Commission with the expressed intention of appealing the Commis-
sion’s May Order addressing the effects of the 1984 Act on this case.

PMA/ILWU in their Reply basically agree that Cal Cartage has already
waived its rights to reparations in this proceeding and that the proceeding
should be terminated. However, PMA/ILWU contend that no remedies are
left available to Cal Cartage.

The Commission remains of the opinion that the 1984 Act and its legisla-
tive history mandate a finding in this proceeding that Complainants have
neither standing nor a cause of action to pursue in these proceedings
under the 1984 Act. The “*detriment to commerce™’ standard is not included
in section 5(d) of the 1984 Act® and the “‘any person’ standing provision
of section 11(a) of that Act? is not applicable to assessment agreement
cases. Accordingly, both the basis of standing and the substantive cause

5 Section 5(d) of the 1984 Act (46 U.S.C. app. §1704(d}) provides:
*(dy ASSESSMENT AGREEMENTS.—Assessment agreements shall be filed with the Commis-

sion and become effective on filing. The Commission shall thereafier, upon complaint filed within
2 years of the date of the agreemens, disapprove, cancel, or modify any such agreement, of charge
or assessment pursuant thereto, that it finds, after notice and hearing, to be unjustly discriminatory
or unfair as between carriers, shippers, or ports. The Commission shall issue its final decision in
any such proceeding within 1 year of the date of filing of the complaint, To the extent thar an
assessment or charge is found in the proceeding to be unjustly discriminatory or unfair as between
cariers, shippers, or ports, the Commission shall remedy the unjust discrimination or unfaimess for
the period of time between the filing of the complaint and the final decision by means of assessment
adjustments. These adjustments shall be implemented by prospective credits or debits to future as-
sessments or charges, except in the case of a complaint who has ceased activities subject lo the
assessment or charge, in which case reparation may be awarded. Excepr for this subsection and
section 7(a} of this Act, this Act, the Shipping Act, 1916, and the Intercoasial Shipping Act, 1933,
do not apply 1o assessment agreements." (emphasis added),

7 Section 11(a) of the 1984 Act (46 U.S.C. app. §1710(2)) provides:
*Any person may file with the Commission & swom complaint alleging a violation of this Act,
other than section 6(g), and may seek reparation for any injury caused to the complainant by that
violation."
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of action found available to Complainants by the Court of Appeals have
been removed by the 1984 Act. The timing of this change and the legislative
history of the 1984 Act8 indicate an intention to overrule the Court’s
decision at least as it operates prospectively.

The savings provisions of section 20(e)}(2)(A) of the 1984 Act,? have
previously been interpreted by the Commission as applying only to court
actions and not applying to pending administrative cases.!® To support
that interpretation, the Commission cited H.R. Rep. No. 53, Part 1, 98th
Cong., 1st Sess. 39 (1983). That portion of the legislative history contains
the following discussion of the savings provisions:

‘Subsection (e) contains two savings provisions. One provides
that service contracts entered into before the date of enactment
may remain in full force and effect and are given until 15 months
after enactment to comply with the requirements in this bill. This
should permit sufficient time to meet all transiticnal requirements.
The other savings provision is intended to preserve the rights
of parties to lawsuit that are filed before the date of enactment.
Since section 7(a)(7) of the bill makes the antitrust laws inappli-
cable to any agreement, modification, or cancellation that was
approved by the Federal Maritime Commission under present law,
there were some who thought this would adversely affect pending
lawsuits. The intent of this savings provision is 1o permit such
suits to continue to conclusion as if the legislation were never
enacted.”” {(emphasis added).

This discussion addressed section 19{(e) of H.R. 1878, the House version
of the 1984 Act. In the Conference Report on S. 47, the Senate accepted
the House version of the savings provisions, enacted as section 20(e) of
the 1984 Act, H.R. Rep. No. 600, supra, at 44.

There is additional support of the Commission’s interpretation of section
20(e) contained in its May 15, 1984 Notice. An earlier version of the
1984 Act, S. 1460, contained the following provision which was not carried
forward in any version of S. 47. That provision stated:

8 See, HR. Rep. No. 600, 98th Cong., 2d Sess. 30 (1984).

9 Section 2KeX(2)(A) (46 U.S.C. app. §1719(eH2)(A)) provides:
“/(2) This Act and the amendments made by it shall not affect any suit=—{A} filed before the date
of enactment of this Act * * ="
1°0n May 15, 1954 the Commission issued a Notice in the Federal Register advising that proceedings
pending at the time the 1984 Act went into effect would be decided under the 1984 Act and not under the
1916 Act. Application of Shipping Act of 1984 to Formal Proceedings Pending Before Federol Maritime
Commission, 49 Fed Reg. 21798 (1984) (May 15 Nolice). The May 15 Notice funther stated that ¢xceptions
10 this policy would be considered under the general rule established in Bradley v. Richmond School Board,
416 U.S. 696 (1984). Bradley stands for the proposition that cases are to be determined according to the
law as it exists at the time a final decision is issued unless ‘‘manifest injustice’” to a paty would result.
In announcing the above policy, the May 15 Notice stated:
“Section 20(e)(2) . . . which applies to swits with respect to claims arising out of conduct engaged
in prior to the Act, . . . has no application to cases pending before the Commission. H.R: Rep.
No. 53, 98th Cong., Ist Sess. 39 (1983).
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“Repeal of the laws set forth in subsection (a2) of this section
shall not affect any rights and duties that matured, penalties that
were incurred or proceedings that were commenced before the
date of enactment of this Act.”’

The use of the term ‘*‘suit’’ in the 1984 Act as opposed to the term
“proceeding’’ in S. 1460 supports the Commission’s interpretation of section
20(e). This is further buttressed by the fact that the 1984 Act refers to
complaints and investigations brought under section 11 as “*proceedings’
and not ‘‘suits.”’ See, Section 11 (d) and (e) of the 1984 Act (46 U.S.C.
app. 1710 (d) and (e)).

Finally, the term ‘‘suit’’ as it is commonly understood in legal usage
encompasses not all ‘‘proceedings’” but only court actions. Black’s Law
Dictionary defines “‘suit’’ as follows:

**A peneric term of comprehensive signification, referring to any
proceeding by one person or persons against another or others
in a court of justice in which the plaintiff pursues, in such court,
the remedy which the law affords him for the redress of an
injury or the enforcement of a right, whether at law or in equity.”
(emphasis added).

Biack's Law Dictionary 1286 (5th ed. 1979). The case cited by Black’s
in support of the definition, Koh! v. U.5, 91 US. 367, 375 (1875), cites
an earlier opinion by Chief Justice Marshall, Weston v. Charleston, 2 Pet.
443 (1829), wherein it was stated:

*‘[IIf a right is litigated in a court of justice, the proceeding
by which the decision of the court is sought is a suir.”’ (emphasis
added).

Weston v. Charleston, 2 Pet. at 464.

Therefore, the legislative history of the 1984 Act, the use of the term
in the statute and its commonly understood plain meaning, indicate that
the scope of the “‘suits’” preserved by section 20(e) is limited to court
actions.

Finally, it should be noted that acceptance of Cal Cartage’s interpretation
of section 20{e) could lead to absurd results, Unlike the 1916 Act, the
1984 Act contains no ‘‘detriment to commerce’’ standard for assessment
agreements, and the ‘‘any person'’ standing provision of section 11 was
made inapplicable to MLAA complaint cases. As a result, under the 1984
Act no assessment agreement can be challenged as detrimental to commerce
and no other MLAA complaint can be brought under the “‘any person’
standing provision. Therefore, if Cal Cartage’s interpretation is accepted
LM-81 would be the only assessment agreement subject to the old standard
and Cal Cartage the only party that could assert it. This would, in effect,
result in a perpetuation of the 1916 Act assessment agreement standards
against PMA/ILWU to the exclusive benefit of Cal Cartage. We do not
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believe that Congress intended such a result. Complainants’ standing and
statutory cause of action therefore appears to be extinguished under the
1984 Act.

The Bradley rule,'! does recognize an exception to the application of
the 1984 Act to pending administrative cases where dismissal of a pro-
ceeding would result in ‘‘manifest injustice’” to Complainants. One accepted
method of making this determination is to ascertain whether any right
or claim has matured or become vested under the 1916 Act that would
be retroactively taken away by application of the 1984 Act,12

Section I5 of the 1916 Act contains two basic remedies available in
MLAA complaint cases, disapproval or modification of the agreement, and
assessment adjustments, Neither of these remedies could now be afforded
Complainants here. First, if LM-81 were now found to be *‘detrimental
to commerce’’, the Commission could not retroactively disapprove or modify
the Agreement.’3 Additionally, the Commission could not prospectively dis-
approve or modify LM-81 because to do so would be to enter an. order
of future effect that is inconsistent with current law at the time the order
is issued.!# Therefore, even if Complainants’ rights to have LM-81 dis-
approved or modified had theoretically *‘matured’’ on the basis of the
record before the Commission under the 1916 Act, supervening legal consid-
erations preclude that remedy now.

Second, section 15 assessment adjustments were only available to remedy
unjust discrimination in assessment agreements, not those found detrimental
to commerce.!s Therefore, because the Court of Appeals has already found
that Complainants could not advance such a cause of action,!$ no assessment
adjustment remedy ‘“‘vested’ or ‘‘matured’” with respect to their complaint.

However, the Court’s analysis of the 1916 Act would appear to require
that the Commission also examine section 22 of the 1916 Act to determine
whether any potential right or remedy had accrued to Complainants that
was not inconsistent with section 15 of that Act.!? Section 15 contains
specific remedies for assessment agreements found to be unlawfully dis-
criminatory which are inconsistent with and therefore displace the repara-

11 See, footnote 10, supra.

12 See. Indianapolis Power & Light Co. v. LC.C., 687 F.24 1097th Cir. 1982).

135ee, National Ass'n of Recycling Industries. Inc. v. American Mail Line. Lid, 720 F.2d 618, 620 (9th
Cir. 1983).

14Ziffrion v. U.5., 318 U.S. 73 (1943); see also, SeaLand Service, Inc. v. L.C.C., 738 F.2d 1311, 1314~
15 (D.C. Cir. 1984Y; Central Freight Lines8 Inc. v, U.5., 669 F.24 1063, 1069 {5th Cir. 1982y,

" Section 15, fifth paragraph, of the 1916 Act provides in pentinent part:

**To the extent that any essessment or charge is found, in such a complaint proceeding, to be un-
Justly discriminatory or unfair as between camiers, shippers or ports, the Commission shall remedy
the unjust discrimination or unfairness for the period of time between the filing of the complaint
and the final decision by meant of assessment adjustments.”'{emphasis added).

‘& California Cartage Co. v. U.S.., supra, 721 F.2d a1 1205.

“In this remanded proceeding, it is appropriate that the rights and remedies available to Complainants
uider the 1916 Act be determined according 10 the statutory construction methodology wtilized by the Court
of Appeals. See, Rigs—Pineda v. U.5. Dept. of Justices, IN.S., 720 F.2d 529 (8th Cir. 1983); Ciry of
Cleveland, Ohio v. F.P.C., 561 F.2d 344 (D.C. Cir. 1977).
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tions of section 22. However, the same cannot be said of reparations
for an unlawful ‘‘detriment to commerce.” Section 15 does not prescribe
an express remedy for an assessment agreement found detrimental to com-
merce. Accordingly, reparations may be held to be a viable remedy for
such unlawful agreements under the statutory scheme of the 1916 Act
in this narrow context.

Finally, the May Order held that Complainants’ ‘‘right’’ to a decision
on the merits of their case and on their original request for reparations
had sufficiently ‘‘matured’” or “‘vested’’ so as to preclude its dispossession
by application of the 1984 Act.l8 Although no decision on the merits
was issued before the 1984 Act was passed, the record was complete,
and *‘but for’’ a finding of no standing by the Commissicn, such a decision
would have issued. Depriving Complainants of a decision on the merits
and their potential reparations as a result of a threshold decision on their
standing to sue that has been overtumed on appeal would appear to have
constituted ‘*manifest injustice.”” An award of reparations for conduct that
occurted prior to the effective date of the 1984 Act would not affect
future conduct nor carry forward provisions of the 1916 Act that are incon-
sistent with the 1984 Act.

An argument which Cal Cartage advances in its Motion, but which
was not specifically discussed in the May Order, is that it may claim
reparations ‘‘payable to Complainants’ customers which have paid assess-
ments pursuant to LM-81.”’ The Commission did not address this argument
in the May 23 Order because it was originally raised as part of Cal
Cartage’s discrimination claim which the Court of Appeals rejected. Cali-
fornia Cartage Co. v. U.S., supra, 721 F.2d at 1205. To the extent this
argument would now have any validity it would appear to have to find
support i the Court’s statement that there is “*nothing in the statute which
restricts {Cal Cartage’s] standing to enforce the [detriment to commerce]
standard . . . . [of the Maritime Labor Agreements Act (MLAA)].”" I4.19

It would appear, therefore, that Cal Cartage may now be arguing that
because it has standing to enforce the MLAA *‘detriment to commerce’’
standard it can obtain injunctive-type relief against PMA to refund assess-
ments to Cal Cartage customers as ‘“‘reparations.”” 20 Complainants’ attempt

18The Commission was aware of the potential waiver of reparations. However, it did not impute a con-
tinuing waiver of reparations. The intervening appeal and legislation combined with the Commission’s infer-
ests in affording Cal Cartage the fullest reach of remedies provided by law militated against a finding of
2 continuing waiver.

1 On this point the Court cited to Fentron Indusiries v. National Shopmen Pension Fund, 614 F.2d 1300,
1304 (9th Cir, 1982), which involved an employer charge that the actions of employee peasion fund uustees
with respect to employee pension claims violated federal law. The count found that the employer had standing
to sue because it alleged injury in fact to its employer-employee relations and that such relations were within
the statute’s ““zone of interests’* even though employers were not specifically provided a right to sue under
that statute,

20 Cal Cartage also suggested to the Court of Appeals that Congress intended to preserve Commission juris-
diction to review assessment agresments as such under sections 16 and 17 of the 1916 Act (46 U.S.C. app.
§§815 and B16) because of the provision in section 45 of the Act (46 U.5.C. app. §841¢c)) added by the

Continued
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to expand their case is now rejectable as a matter of the ‘‘law of the
case” here because the Court of Appeals’ decision barred any °‘discrimina-
tion' claim and limited Cal Cartage’s standing to its ‘‘detriment to com-
merce’’ theory.2l Moreover, under the circumstances, any claim by Cal
Cartage for refunds to its customers constitutes *‘the assertion of third
party rights condemned in Fisher v. Tucson School District, 625 F.2d
834, 837 (9th Cir. 1980).”" Fentron, supra at 1304. The waiver of a
remedy for its own direct injuries would appear to divest Cal Cartage
of standing to claim a remedy for injuries to third parties. Id.

Additionally, because the MLAA does not provide for ‘‘detriment to
commerce’’ reparations, Cal Cartage must necessarily be asserting this claim
as a remedy, afforded by section 22 of the 1916 Act, that was not repealed
or modified by section 15 of the 1916 Act in MLAA complaint cases.
See, California Cartage, supra, 721 F.2d at 120522 If this be so, then
it would appear that agency case law on standing to claim reparations
for third parties would also apply to such claim. Although the question
has not previously arisen in MLAA cases, the Commission has consistently
construed section 22 as not permitting parties who have not actually paid
contested charges to claim them as reparations in the absence of a valid
assignment of the claim from the paying party. See e.g., Sanric Inc. v.
Maersk Line, 19 S.R.R. 907 (1979) (and cases cited therein).

It should also be noted that the award of reparations in any particular
case is a matter that lies within the discretionary powers of the Commission.
Consolo v. F.M.C., 383 U.S, 607 (1966). The record of this case is quite
clear. Not a single party who actually paid the assessments required by
LM-81 has filed a complaint or voiced any support for the Cal Cartage
complaint in any manner. Cal Cartage has advanced no equitable argument
in support of its claim on behalf of its customers other than its own
competitive interests. The Commission has afforded it the opportunity to
obtain reparations for its own injuries which it has rejected. Its claim
on behalf of its customers would therefore appear to lack both legal and
equitable merit,

MLAA, which states that the provisions of that Act shall not apply 1o maritime labor agreements Hexcept
to the extent that such provisions pravide for the funding of callectively bargained fringe benefit obligations
on other than & uniform man-hour basis . . . " That argument is untenable, The general language of section
45 was obviously conditioned by the specific language of the fifth paragraph of section 15, which contained
the Commission’s only jurisdiction over assessment agreements. The fifth paragraph omitted the authority,
contained in the second paragraph of section 15 and applicable to the other section 15 agreemems, 1o dis-
approve assessment agreements if they are contrary to any other section of the 1916 Act. This treatment must
be contrasted with the Commission's jurisdiction ro review the implementation of agreements through “rates,
charges, regulations, or practices . . . Tequired 10 be set forth in a tarif™ which are not exempt from any
of “'the provisions of this Act.” In any event, the legislative history of the 1984 Act states that “*fujader
existing law and [the 1984 Act], the remedies and regulatory standards applicable to assessment egreements
are intended 10 be exclusive . . . ."* (emphasis added). H.R. Rep. No. 600, 98th Cong., 2d Sess. 30 (1984).

2 See, California Cartage Co. v, U.S., supra, 721 F.2d a1 1205, 1206.

HCal Cartage cannot claim tefunds to its customers as an assessment “credit”” because that remedy is
also restricted to discrimination claims under the MLAA. See section 5(d) of the 1984 Act (46 U.S.C. app.
§ 1704(d)), reproduced at footnote 6, suprd.
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Accordingly, because the only remedy held open to Cal Cartage by
the May Order was its right to reparations, its unequivocal rejection of
this reparations remedy requires a dismissal of the proceeding.

THEREFORE, 1T 1S ORDERED, That the Motion Addressed to the
Commission for the Entry of a Final Order filed by Complainants, California
Cartage Company, Inc., e al. is granted; and

IT IS FURTHER ORDERED, That the complaints filed in this proceeding
are dismissed and this proceeding is discontinued.

By the Comrmission.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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SPECIAL DOCKET NO. 1168

APPLICATION OF UNITED STATES LINES (S.A.) INC. FOR THE
BENEFIT OF MILES LABORATORIES, INC.

ORDER

August 30, 1985

The Commission determined to review the Initial Decision served on
March 20, 1985 by Administrative Law Judge Seymour Glanzer (Presiding
Officer). In partially denying the application of United States Lines (5.A.)
Inc. (USL) to make adjustments to certain freight charges, pursuant to
section 8(e) of the Shipping Act of 1984 (46 U.S.C. app. §1707(e)) and
Rule 92(a) of the Commission’s Rules of Practice and Procedure (46 CFR
§502.92), the Presiding Officer followed Application of Lykes Bros. Steam-
ship Co. for the Benefit of Texas Turbo Jet, Inc., 24 EM.C. 408, (1981)
(Texas Turbo Jet). At the time the Initial Decision was issued, the Commis-
sion had voted in Special Dockets Nos. 1220 and 1225, Application of
Hapag-Lloyd, AG for the Benefit of General Motors Corporation (General
Motors), to no longer impose on such applications involving intermodal
cargo movements the requirement first enunciated in Texas Turbo Jet that
the ocean carrier must prove that it actually provided the inland service
originally intended in strict accordance with the terms and conditions of
its tariffs, However, the General Motors vote was taken in closed session
and thus the Presiding Officer had no knowledge of it. The Order effec-
tuating the Commission’s decision subsequently was served May 10, 1985.1

BACKGROUND

USL seeks the Commission’s permission to refund $22,520 of freight
charges it collected from Miles Laboratories, Inc., the consignee, in connec-
tion with one shipment of annato seed and to waive collection of $189,000
of freight charges in connection with another shipment of the same com-
modity, which is used for coloring cheddar cheese and butter.

USL is a member of the South and East Africa’/lUSA Conference. At
all times pertinent to this proceeding, the Conference published a port-
to-port rate for annato seed, from Mombasa, Kenya to New York.

On or about November 21, 1983, USL and Miles Laboratories reached
an agreement on a special single-factor intermodal rate for two shipments
of annato seed from Mombasa through New York to Madison, Wisconsin.

127 FM.C. 848, Commissioner Moakley dissented. 27 F.M.C. 855,
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Miles Laboratories was responsible for payment of all freight charges. USL
planned to carry the cargo via an independent intermodal tariff from ports
in South and East Africa to United States inland destination points that
it had taken over from Moore McCormack Lines. This tariff included
a New York to Madison routing using rail movement from New York
to Chicago and then truck movement to Madison. However, due to the
confusion and personnel turnover caused by USL’s acquisition of Moore
McCormack’s service, the agreed-upon through rate was not published in
USL's intermodal tariff. In addition, USL’s agent in Mombasa failed to
follow his instructions to apply an intermodal routing and rating to the
shipments on the bills of lading.

The first shipment sailed from Mombasa on December 18, 1983. Because
of the clerical errors described above, it was rated as a port-to-port move-
ment under the Conference tariff. After transshipment at Durban, South
Africa, it arrived in New York on February 9, 1984. USL personnel in
New York noted that the bills of lading indicated a port-to-port movement
and turned over responsibility for inland transportation to an agent of Miles
Laboratories. The Agent engaged a motor carrier to transport the cargo,
which totalled forty containers, to Madison. Miles Laboratories paid the
motor carrier $43,740 for this service.

The second shipment started out much like the first but ended much
differently. It sailed from Mombasa on January 24, 1984 and, after trans-
shipment at Durban, arrived in New York on or about March 3. It too
was rated and carried as a pori-to-port movement under the Conference
tariff. However, by the time the shipment arrived in New York, local
USL officials had become aware of the agreement negotiated with Miles
Laboratories in November 1983 and acted accordingly. Instead of allowing
USL'’s responsibility to terminate at the port, they arranged for the cargo
to be transported to Madison via Chicago by inland carriers named as
participants in USL’s intermodal tariff. USL then issued a corrected invoice
to Miles Laboratories for the previously negotiated freight charges, which
Miles paid.

With respect to the first shipment, USL seeks to refund $22,520 to
Miles Laboratories. According to USL'’s application, this sum represents
the difference between the payment actually made by Miles to USL for
ocean freight and the ocean portion of the intermodal rate that Miles
originally had agreed to pay.? In calculating this amount, USL estimated
the inland portion of the agreed rate at $863 per container:

2 Although it is not totally clear why USL requested authority to structure its refund in this mannet, the
carrier had been wamed by the Presiding Officer of the Texas Turbo Jet problem. Thus, USL may have
been trying to save its application with regard fo the first shipment by asking only for permission to make
a refund on the all-water movement.
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(1) Payments made by Miles Laboratories:

(a) to USL for ocean freight $90,000.00
(b) for inland freight - 43,740.00
Total transportation costs $133,740.00
(2) (a) Transportation charges at agreed intermodal rate of
$2,550.00 per container $102,000.00
(b) Less allocation for inland portion at rate of $863.00 per
container —34,520.00
(c) Intermaodal ocean portion charges derived by suhtracting
(2)(b) from (2)(a) $67,480.00
(3)(a) Ocean charges paid $90,000.00
(b) Less ocean portion of intermodal charges —67,480.00
Refund Request $22,520.00

With respect to the second shipment, USL seeks to waive collection
of the difference between the agreed-upon intermiodal charges of $51,000
that Miles Laboratories has paid and the most nearly applicable intermodal
rate in effect at the time of shipment, which was a much higher N.O.S,
rate.

DISCUSSION

The Presiding Officer found that USL’s application met the statutory
requirements for approval under section 8(e) of the Shipping Act of 1984,
i.e.,, he found that the failure to publish the agréed-upon rate was due
to inadvertent error by USL, that USL filed a corrective tariff, effective
February 1, 1984, setting forth the intended rate, that the application was
timely filed and that there was no indication that granting the application
would result in discrimination among shippers, ports or carriers, Accord-
ingly, he granted the application insofar as the sécond shipment was con-
cerned, stating that USL ‘‘provided the service:iin accordance with the
Intermodal Tariff. . . ."3

3USL was able to meet part of its bargain with Miles Labomatories, by assuming responsibility for meving
the second shipment from New York to Madison, only because the carrier happened to have on file and
In effect at the time of shipment a general intermodal tariff covering the desired inland destination and scru-
glly moved the shipment via the inland cartiers ramed in that tariff, These fortunate circumatances permit
the carrier (an shipper) to escape Texas Turbo Jet, as was fimt noted I Application of Trans Freight Lines,
Inc. for the Bengfit of BN.P. Disiributing Co., Inc., 22 S.R.R. 475 (1983). However, as the Commission
discussed In General Motors, 27 F.M.C. 851, the same potentlal for unfairness and arbitrary regulation exists
in these circumatances as in Texas Turbo Jet. For example, USL had & general intermedal teriff in place
because it had taken over Moore McCormack’s service, If USL Instead had -entared the trade on its own,
it might well have had no tariff at all covering a New York-Madison inlend routing, If that were the case,
USL and Miles Laboratorias would have found themselves in a precise replica of the Texas Turbo Jet fact
pattern.
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However, with regard to the first shipment, the Presiding Officer held
that he was required by Texas Turbo Jet to deny the application because
it was clear that USL could not meet the additional nonstatutory requirement
placed on it by that decision, ie, that it must have actually provided
the intended inland service in accordance with the terms of its tariff. As
discussed above, Miles Laboratories arranged and paid for the inland move-
ment of the first shipment.

As previously stated, in General Motors, which was served subsequent
to the Initial Decision the Commission announced that Texas Turbo Jet
would no longer be followed, Accordingly, the Presiding Officer’s denial
of USL’s application with regard to the first shipment, which was based
solely on Texas Turbo Jet, will be reversed.

In General Motors, we noted that one of the flaws of Texas Turbo
Jet is that it often caused relief to the innocent shipper to tum entirely
on luck and happenstance. 27 FM.C. 852. That is precisely the situation
here. The only important difference between the first shipment and the
second shipment is that by the time the second shipment arrived in New
York, USL had realized the mistake it had made on the first shipment.
If that had not occurred, presumably the second shipment would have
been tumed over to Miles Laboratories in New York, as the first one
was, and Texas Turbo Jet would have required that Miles be denied relief
on both shipments. That result would have cost Miles Laboratories over
$45,000 in additional unwarranted freight costs.

Such arbitrary distinctions between shipments are not required by any
sensible regulatory policy and are inconsistent with the Commission’s obli-
gation to administer the special docket procedure liberally, in order to
achieve the procedure’s remedial purpose of relieving shippers from the
burdens of carrier mistake or negligence.* However, the sum of $22,520
that USL requests permission to refund to Miles Laboratories would still
leave Miles in the position of suffering significant financial damage: under
the November 1983 agreement, it should have paid $102,000 to transport
the first shipment, while the requested refund would result in total costs

1t should also be noted that even on the second shipment, USL did not provide the precise service it had
agreed to. The bills of lading jssued on the second shipment call for a port-to-port movement, terminating
at New York. (Ex. 3 to USL's application). There is no indication that corrected bills of lading were issued.
Strictly speaking, therefore, the service contracted for by USL, as evidenced by the bills of lading, was not
an intermodal movement; more important, from the Texas Turbo Jet perspective, the eventual service USL
actually provided on the second shipment was not in strict accordance with the terms and conditions of its
intermodal tariff,

4Conceivably, Miles Laboratories might be able to recover its financial losses if this special docket applica-
tion were denied under Texas Turbo Jer by bringing a court action for breach of contract. However, such
a procedure, with its attendant costs and delay, may not be a satisfactory substitute for the relatively simple
and economical spectal docket procedure. In any event, the Commission believes that the policy first an-
nounced in General Motors and followed here docs not represent an unlawful expansion of our authority
under section 8(¢) of the Shipping Act of 1984. Shippers should be turned away from this agency’s proce-
dures and advised to seek relief from the counis only if it is clear that the carrier’s application fails to meet
one of the specific jurisdictional requirements set forth in the statute and if no altemative adminisirative rem-
edy is available, see Application of Pacific Westbound Conference for the Benefit of Shintech, 21 SR.R. £361,
1365 (ALD), application withdrawn, 21 S.R.R. 1441 (1982). Neither situation is found to exist here.
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to it of approximately $111,000 ($133,740 less -$22,520). It is more con-
sistent with the rationale and policy announced in General Motors to give
USL permission to refund to Miles Laboratories the full difference of
$31,740 between the costs it actually incurred and the costs it should
have incurred.’

The failure of USL to file exceptions to the Initial Decision’s denial
of its application on the first shipment renders unlikely any possibility
that the carrier’s application is a subterfuge for an illegal arrangement
between itself and Miles Laboratories. This conclusion is particularly
strengthened by the fact that USL’s representative previously had stated
in a prehearing conference that he would not file exceptions in the event
of such a denials Finally, an appropriate tariff notice of the granting
in full of USL's application will prevent any discrimination among shippers,

THEREFORE, IT IS ORDERED, That the Initial Decision is hereby
reversed to the extent that it denied the application by United States Lines
(S.A.) Inc. to refund portions of freight charges in connection with a
shipment of annato seed from Mombasa, Kenya an December 18, 1983;

IT IS FURTHER ORDERED, That United States Lines (S.A.) Inc. is
hereby given permission to refund. $31,740 in freight charges to Miles
Laboratories, Inc. in connection with the above-described shxpment

IT IS FURTHER ORDERED, That the Initigl Decision is otherwise
adopted.

By the Commission.*
{8} BRUCE A. DOMBROWSKI
Acting Secretary
*Commissioner Thomas F. Moakley dissents and will issue a separate
opinion.

38eo n. 2, supra. Because the Prosiding Officer believed himself bound by Texas Turbo Jer, he did not

reach the question of the proper calculation of a refund on the first shipment,
& Prehearing Conference Tr. 56-57.
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DISSENTING OPINION

Commissioner Moakley, dissenting.

The erosion of tariff Jaw which the majority began in Special Docket
Nos. 1220 and 1225! is greatly aggravated by its decision in this pro-
ceeding. Now it is not only irrelevant whether a carrier has performed
the service for which it seeks to apply an intended rate, but it is also
unnecessary and perhaps even unlawful for that carrier to collect the in-
tended tariff rate. The majority’s liberal notion of fairness to a particular
shipper in a particular case has now caused it to distort beyond recognition
those provisions of the 1984 Act which are designed to prevent unfairness
and discrimination on a much broader scale.

The facts relating to the shipment in question are straightforward. The
shipper, Bharat Industries, booked a shipment of annatto seed with United
States Lines, S.A. CUSLSA), from Mombasa, Kenya to New York, N.Y.
The shipment moved on a port-to-port bill of lading and was rated under
the tariff of the South and East Africa’USA Conference of which USLSA
was a member. The consignee, Miles laboratories, accepted the shipment
from USLSA in New York and paid the charges pursuant to the bill
of lading. Miles Laboratories then arranged and paid for inland transpor-
tation from New York to Madison, Wisconsin.

Complexities arise only when these simple facts are ignored in an effort
to give Miles Laboratories the benefit of an intermodal rate it had earlier
negotiated with USLSA for carriage of annatto seed from Mombasa to
Madison. The errors that need to be overcome in order to afford this
relief are not merely tariff or clerical errors that are correctable under
section 8(e) of the Act. The major error here is that USLSA did not
carry the cargo from Mombasa to Madison. It carried the cargo from
Mombasa to New York. There is a rate on file which USLSA has agreed
to charge for carriage from Mombasa to New York. It charged Miles
Laboratories that rate and is obligated to charge every other shipper of
the same commodity the same rate for service from Mombasa to New
York,

This obligation to charge the tariff rate for the service performed is
independent of the existence of other tariffs for different services.2 In
other words, it is irrelevant to the disposition of this case whether USLSA
had a reduced rate on file in its tariff for carriage of annatto seed from
Mombasa to Madison (or from Afghanistan to Alaska). Even if the intended

L Application of Hapag-Lioyd, AG for the Benefit of General Motors Corporation, 27 FM.C. 848, dis-
senting opinion at 27 F.M.C. 855.

?This proposition is self-evident when the rate or charge is one which must be filed in a tariff. In fact,
I know of no instance in which the proposition has been challenged. Even in the area of terminal practices
which do not have to be filed in tariffs. The Commission and the courts have consistently held that the
charges rendered must be reasonably relaled to the services performed. Volkswagenwerk Aktiengeseilschafi
v. FMC 3%0 U.S. 261 (1968); Baton Rouge Marine Contraciors, Inc. v. Cargill, Inc. 21 FMC 968 (19793
The Port Authority of New York and New Jersey v. NYSA, et al. and Puerto Rico Maritime Shipping Author-
ity, et al. v. N¥SA 27 F.ML.C, 614 (1985).
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rate had been filed,? it could not have been applied to a shipment which
was tendered and carried to another destination for which a different rate
applies. Ironically, therefore, had the carrier not erred in failing to file
the intermodal rate, there would be no basis on which 10 argue that section
8(e} could afford the relief sought. Following this logic, the majority’s
decision seems to favor the proposition that a carrier can apply 2 rate
for a service that was not performed, but only when that rate is not
on file.

But the principle to be derived from the relief granted here is not quite
that clear. The carrier is not obligated (or even permitted) to collect the
intended and later filed tariff rate for service to Madison. Instead USLSA
is directed to collect an amount which credits the shipper for its out-
of-pocket costs for inland transportation from New York to Madison.

This may be an equitable result for the parties involved in this particular
shipment but it removes all certainty as to the proper rate to be charged
and invites discrimination among other shippers, carriers and ports, contrary
to the statute we are seeking to administer. Moreover, it is inconsistent
with the relief granted in General Motors, supra, which the majority pur-
ports to be following.4

The tariff under which this shipment was carried is a conference tariff.
There were five members of the South and East Africas/UUSA Conference
during the period that this shipment moved.> The record in this proceeding
indicates that there was active competition for the carriage of annatto seed.5

In view of these facts, it is likely that there were other shipments of
this commodity moving on other conference carriers during this period
of time, The majority's decision makes it virtually impossible to ensure
that other shippers pay the same rate for the same service. Are other
shippers of annatto seed from Mombasa to New York entitled to a “‘rate”
which is predicated upon service to Madison, Wisconsin, less the cost
of inland transportation incurred by Miles Laboratories?

Most importantly, the majority’s largesse is a serious assault on statutory
tariff filing requirements. Under the precedent established here, neither other
shippers nor other carriers have the knowledge necessary to compete fairly
with the parties who are the beneficiaries of this private arrangement.
It is particularly dangerous to undermine the importance of having tariffs
on file at a time when the Commission is embarking on a major, and
potentially expensive effort to automate tariff filing.

3 As the ALY points out (LD, p3), it is not clear whether the agreement between Miles Laboratories and
USLSA was made ‘‘subject to booking.” If 50, no cargo was ever booked for Madison and the carrier was
vnder no obligation whatsoever 1o flle the “‘Intended’* rate,

4In General Motors, the Commission permitted the carrier to collect the intended intermodal rate despite
uncertainly as to whether the shipper had arcanged and paid for the inland carriage.

¥ Official FMC agreement flles. One member (Hellenic Lines) resigned on January 28, 1984 reducing this
number to four,

SUSLSA offered the lower intermodal rate to Miles Laboratories in order to maich a reduced rate filed
by Lykes Bros. Steamship Co,, Inc. See Exhibit 1 to supplement to application filed June 4, 1984,
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For these and the reasons set forth in my dissent to the majority’s
decision in General Motors, supra, | would adopt the ALJ's disposition
of the instant application.

28FM.C




FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO. 1168

APPLICATION OF UNITED STATES LINES (S.A.) INC. (FORMERLY
MOORE MCCORMACK LINES, INCORPORATED) FOR THE
BENEFIT OF MILES LABORATORIES, INC.

Application for permission (1) to refund a portion of freight charges for one shipment denied
and (2) to waive collection of a portion of freight charges for a second shipment granted.

Arthur K. Forester for applicant, United States Lines (S.A.).

INITIAL DECISION! OF SEYMOUR GLANZER, ADMINISTRATIVE
LAW JUDGE

Partially Adopred August 30, 1985

By application filed April 18, I984, and refiled May 31, 1984, United
States Lines (5.A.) Inc. (formerly Moore McCormack Lines, Incorporated),
hereafter ““USL,”’ seeks permission to refund $22,520 of freight charges
it collected from Miles Laboratories, Inc., the consignee, in connection
with one shipment of annato seed and to waive collection of $189,000
of freight charges in connection with another shipment of the same com-
modity.2

As explained, infra, the request to refund is denied and the request
to waive collection is granted.

FACTS

General

USL is a member of the South and East Africa’USA Conference, hereafter
“‘Conference,”’ 3 which publishes port to port rates from certain African
ports, including Mombasa, Kenya, to United States Atlantic and Gulf ports,
including New York in its North Bound Freight Tariff No. 5, F.M.C.
No. 7, hereafter ““Conference Tariff.’”” At all times pertinent to this pro-
ceeding the Conference Tariff contained a special, all inclusive rate of
$150.00 for ‘‘Seed, Annato, in bags™ fromn Mombasa to New York.4

USL provides an intermodal service from ports in South and East Africa
to United States inland destination points and publishes rates for this service

1 This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedurs, 46 CFR 502.227).

21n addition to the refiling, an on the record conference, to clarify some aspects of the application, was
held on March 5, 1985,

3'The Conference joined in the application,

4Conference Tariff, 7th rev. p. 212, effective November 3, 1983, Ttem No. 1780. The special rate expired
February 29, 1984,
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in its independent intermodal tariff, United States Lines (S.A.) Inc. Import
Ocean/Motor Microbridge Freight Tariff 701, ICC USLU 701, FMC No.
79. This tariff became effective February 1, 1984, as a successor to Moore
McCormack Lines, Incorporated Import Ocean/Motor Microbridge Freight
Tariff 701, ICC MMLU 701, FMC No. 79. Hereafter, the term *‘Intermodal
Tariff** will be used in reference to either or both of those tariffs.

About November 21, 1983, USL and the consignee reached an agreement
calling for USL to publish an all inclusive rate of $2,550 per 20’ containers 5
for two anticipated shipments of annato seed® from Mombasa to Madison,
Wisconsin, in the Intermodal Tariff. It is not clear whether the agreement
was made ‘‘subject to booking.”’ It is apparent, however, that there was
general confusion In USL’s Chicago, Iilinois, office, where the agreement
was negotiated, resulting from USL’s acquisition of Moore McCormack
Lines and a concomitant turnover in personnel at that location. It is suffi-
cient to note that due to that condition, the Chicago office failed to instruct
the Cranford, New Jersey, pricing office to publish the agreed rate, When
the shipment was booked by Bharat Industries, Ltd., the Kenyan shipper,
USL’s Mombasa agent, who was inexperienced in intermodal shipments,
not only failed to notify the Chicago office of the booking, but, more
important, he did not follow his instructions to apply an intermodal routing
and rating to the shipments on the bills of lading The net effect of the
various errors was that, when the two shipments sailed from Mombasa,
the agreed rate was not in the Intermodal Tariff and the shipments were
routed and rated as port to port movements under the Conference Tariff
on the bills of lading issued at Mombasa. When the failure to publish
the agreed rate was discovered, a corrective Tariff provision reflecting
the agreed rate and routing information, was filed, effective June 6, 19847
although a tariff provision reflecting the agreed rate was made effective
February 1, 1984,

The applicant states that there were no other shipments of the same
or similar commodity during the relevant time period.

It is now appropriate to proceed from the general to the particular.

L Shipment No. 1

The first of the two shipments was placed aboard the American Robin
(V.B), a feeder vessel, which sailed from Mombasa on December 18, 1983,
for Durban, South Africa. At Durban the shipment was transferred to the

5The agreement comprehended the substitution of 40° containers at the 20° container rate if the latter were
not available.

SUSL advises that annato seed is used for coloring cheddar cheese and butter.

7Imermodat Tariff, 15th rev, p, 37-A, Item No. 1150. An earlier cormrection which appeared on original
page 37-A, effective February 1, 1984, inadvertently contained a non-substantive incorrect routing designation
number. In addition, effective May 21, 1984, USL published an equipment substitution rule authorizing it
to substitute 40" containers for 20° containers should there be a shortage of the latter at the origin container
yard. Id., st rev, p. 27, Rule 24,
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American Ace (V.158) for carriage to New York. The shipment (on three
bills of lading) weighed 600,000 kilos and was loaded into - twenty-six
20" and. fourteen 40’ containers. The shipment was rated as a port to
port movement under the Conference Tariff, which, at the time of shipment,
was $150.00, all inclusive, per 1000 kilos.3 At this rate port to port charges
amounted to $50,900.00.

When the vessel arrived at New York, USL personnel ‘‘took their clue
from the ocean bills of lading signifying a port to port move’' and turned
over responsibility for the inland portion to an agent of Miles Laboratories.
The agent engaged a motor carrier, Atlantic Coast Express, to transport
the forty containers to Madison. Miles Laboratories paid the motor carrier
$43,740,00 for this service.

Had the inland portion been conducted as an intermodal movement with
participating carriers listed in the Intermodal Tariff, the arrangements would
have consisted of drayage from Howland Hook, USL’s New York Terminal,
to the Con Rail ramp in Elizabeth, New Jersey, at an estimated cost
to USL of $85.00 per container; rail carriage from Elizabeth to Chicago,
at an estimated cost to USL of $450.00 per container,® and motor carriage
from Chicago to Madison, via Wisconsin Cartage (WICC) at a cost to
USL of $328.00 per container pursuant to WICC’s tariff. The sum of
these allocated costs is $863.00 per container,

USL armjves at the figure of $22,500.00 as the amount to be refunded
on the following mix of (1) charges at the agreed rate, (2) charges actvally
Incurred and paid by Miles Laboratories and (3) the allocation of charges,
had an intermodal shipment taken place:10

(1) Payments ‘de by Miles Laboratories to:

(8) USL for ocean freight $90,000.00
(b} Atlantic Coast Expreas for inland freight 43,740.00
Total transportation costs $133,740.00

(2) (a) Transportation charges at agreed intermodal rate of $2,550.00 per con-
tainer $102,000.00
{b) Less allocation for inland portion at rate of $863.00 per container —34,520.00
(c) Intermodal ocean portion charges; derived by subtracting (2)(b) from (2)a) $67,480.00
(3} (a) Ocean charges pald £90,000,00
() Less ocean portion of intermodal chatges ~67,480.00
Refund Request $22,520.00

88ee n. 4, supra.

®When Shipment No. 2 took place the cost was reduced (o $400.00 per container. The estimated costs
are those worked out by USL's In house specialists and are approximate, except for WICC.

10Exhibit No, 1, submitted at the conference,

28 FM.C.



APPLICATION OF UNITED STATES LINES (S.A.) INC, FOR THE 73
BENEFIT OF MILES LABORATORIES, INC.

II. Shipment No. 2

The second shipment started out much like the first but it ended much
differently, as will be seen.

The shipment was loaded aboard the American Robin (V.9) which sailed
from Mombasa for Durban on January 24, 1984. At Durban, there was
a transfer to the American Resolute (V.20) which transported the shipment
to New York. The shipment weighed 300,000 kilos and was loaded into
twenty 20 containers. It, too, was rated as a port to port movement under
the Conference Tariff at the $150.00, all inclusive, per 1000 kilos rate
then in effect.

However, by the time the American Resolute arrived in New York USL
officials had become aware of the problem and reacted accordingly. Instead
of allowing the ocean carrier’s responsibility to terminate at the port USL
implemented the agreement with Miles Laboratories by successfully com-
pleting arrangements for the intermodal movement with Con Rail and WICC
in accordance with provisions of the Intermodal Tariff. Having provided
the service in accordance with the Intermodal Tariff USL issued a corrected
bill at the agreed intermodal rate. Miles Laboratories paid the $51,000.00
in accordance with the corrected invoice. The most nearly applicable inter-
modal charges at the rate in effect at time of shipment were $240,000.00.11
USL seeks to waive collection of the difference between the applicable
charges and the amount collected.

DISCUSSION AND CONCLUSIONS

1. Shipment No. 2

The application meets the criteria for approval under section 8(e) of
the Shipping Act, 1984, 46 U.S.C. app. 1707(e),!2 and the Commission’s
rules implementing that statute, 46 CFR 502.92(a).

The failure to publish the agreed rate was due to inadvertent errors
on the part of USL. Because there were no shipments of the same or
similar commodity during the relevant time period, approval of this applica-
tion is not likely to result In discrimination among shippers. There is
no indication that there would be any discrimination against carriers or
ports. In any event, the order, which follows, protects against discrimination
among shippers. A corrective tariff setting forth the rate upon which the
waiver is based was timely filed before the application. By filing the
application, USL has agreed to take those steps which the Commission
may require as a condition for granting relief. The application was filed
within 180 days of the shipment.

" Intermodal Tariff, 5th rev. P. 37, Item No. 1100, Cargo, N.0.S.

2In all material respects relevant to this application, section 8(e) of the Shipping Act, 1984, 46 U.S.C.
app. 1707(e), is the same as section 18(b)(3) of the 1916 Act. Thus, the conclusion which follows, would
be the same under either Act.

28 FM.C.
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I1. Shipment No. 1

With respect to the first shipment, the application does not meet the
criteria for approval of special docket applications ! simply because USL
did not provide the intermodal service contemplated by its agreement with
Miles Laboratories. The service USL did provide—a port to port service—
was governed by the provisions of the Conference Tariff. The charges
paid to USL under the latter tariff were correct and must stand, This
conclusion accords with the principle that performance must match. promise
(intent), established In Special Docket No. 771, Application of Lykes Steam-
ship Co., Inc. for the Benefit of Texas Turbo Jet, Inc., 24 FM.C, 408
(1981), and consistently adhered to thereafter. See, e.g., Special Docket
Ho. 1084, Application of Trans Freight Lines, Inc. for the Benefit of BN.P.
Distributing Co., Inc. (Mau Cooperage), New York, 22 SRR 475 (1.D.
1983),-administratively final December 16, 1983,14

CONCLUSION AND ORDER

The application for permission to refund portions of freight charges col-
lected by United States Lines (S.A.) Inc. in connection with a shipment
of Annato Seed it transported from Mombasa, Kenya, to New York, New
York, on December 18, 1983, is denied. The application to waive collection
of portions of freight charges due United States Lines (S.A.) Inc., is granted.
It is ordered:

1. United States Lines (S.A.) Inc, shall waive collection of freight charges
due it from Miles Laboratories, Inc., in the amount of $189,000.00 in
connection with a shipment of Annato Seed it transported from Mombasa,
Kenya, to Madison, Wisconsin, on January 24, 1984.

2. United States Lines (S.A.) Inc. shall publish the following notice
at pages 37 and 37-A of its Import Ocean/Motor Microbridge Freight
Tariff 701, ICC USLU 701, FMC No. 79:

Notice is hereby given as required by the decision in Special
Docket No. 1168, that effective December 18, 1983, and con-
tinuing through June 5, 1984, for purposes of refund or waiver,
the rate for Item No. 1150, ANNATO, SEED All Inclusive, origin
group 4, Destination Madison, WI, PC 20, Route No. 451 is
2,550.00. Such rate is subject to all other applicable rules, regula-
tions, terms and conditions of the said rate and this tariff, -

3. United States Lines (S.A.) Inc. shall determine whether an adjustment
in brokerage or compensation due brokers or freight forwarders is required
in the light of this decision and shall take such measures as are necessary
to effectuate such adjustment.

138¢e n, 12, supra.
14]n the light of this conclusion, it will not be necessary to crder-that Rule 24, see n. 7, supra, be given
retroactive cffect.
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APPLICATION OF UNITED STATES LINES (S.A.) INC. FOR THE 75
BENEFIT OF MILES LABORATORIES, INC.

4. The waiver shall be effectuated within thirty days of service of notice
by the Commission authorizing the same and United States Lines (S.A.)
Inc. shall within five days thereafter (a) notify the Commission of the
date and manner of effectuation of the waiver and (b} file with the Commis-
sion affidavits of compliance with paragraphs 1, 2, 3 and 4(a) of this
order.

(S) SEYMOUR GLANZER
Administrative Law Judge

28 FM.C.
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DOCKET NO. 85-16
FAILURE OF LICENSED OCEAN FREIGHT FORWARDERS TO
COMPLY WITH THE ANTI-REBATE CERTIFICATION FILING
REQUIREMENT OF SECTION 15(b) OF THE SHIPPING ACT OF
1984 AND 46 C.F.R. §510.25

NOTICE

November 28, 1985

Notice is gwen that the time within which the Commission could deter-
mine to review the October 10, 1985, discontinuance of this proceeding
has expired. No such determination has been made and accordingly, the
discontinuance has become administratively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 85-16

FAILURE OF LICENSED OCEAN FREIGHT FORWARDERS TO
COMPLY WITH ANTI-REBATE CERTIFICATION FILING
REQUIREMENT OF SECTION 15(b) OF THE SHIPPING ACT OF
1984 AND 46 C.F.R. §510.25

PROCEEDING DISCONTINUED

Finalized November 28, 1985

As a result of my two previous rulings (August 27 and September
19, 1985) and the efforts of the Commission’s Office of Freight Forwarders
and Hearing Counsel, 71 of the original 74 respondent freight forwarders
have complied with the requirement that they file anti-rebating certificates,
have notified the above Office that they have ceased operating and wished
to have their licenses cancelled, or have otherwise had their licenses re-
voked. Three respondent forwarders remained in the proceeding: Bekins
Moving & Storage/Northwest Forwarders, of Seattle, Washington; John W.
Newton, Jr., of Beaumont, Texas; and National Cargo Services, Inc. of
Miami, Florida. Hearing Counsel was directed to contact these three and
report on their status.

According to Hearing Counsel’s status report submitted on October 4,
1985, Bekins/Northwest has now sent in the correct form and has complied
with taw, and John W. Newton, Jr., is no longer forwarding and has
surrendered his license. These forwarders are therefore dismissed.

The situation with respect to National Cargo Services, Inc., is a little
more complicated. It appeared originally that National Cargo did not receive
service of the Commission’s Order of Investigation and Hearing. (See Ruling
of August 27, 1985, at 9.) This may be because their address shown
in the Appendix to the Commission’s Order was incorrect. However, the
Office of Freight Forwarders has been in telephonic contact with National
and has sent a letter dated August 27, 1985, in which National was advised
of the need to file the proper certificate, a copy of which was enclosed.
Receipt of this letter, which was sent to a new address, was acknowledged
by an employee of National, Ms. Maria Guerra. Furthermore, the Office
of Freight Forwarders has maintained telephonic contact with Ms, Guerra,
who has advised that National is no longer in business and will request
cancellation of the license. The Office of Freight Forwarders has also
been advised by National's surety company that National’s surety bond
has been cancelled. Failure to maintain a valid surety bond is grounds
for automatic revocation of a license. See 46 CFR 510.14(d);, 510.16(a):
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In view of the above situation, it is unnecessary to continue this pro-
ceeding to determine whether National will file an anti-rebating certificate
and, if not, whether its license should be revoked. The cancellation of
National’'s surety bond, as mentioned, will lead to automatic revocation
of its license under the Commission’s regulation, an action which can
be taken by the Commission’s Office of Freight Forwarders.

Accordingly, this proceeding is discontinued,

(S) NoRMAN D. KLINE
Administrative Law Judge

28 FM.C.
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DOCKET NO. 84-38
ARIEL MARITIME GROUP, ET AL.

ORDER REMANDING PROCEEDING

December 16, 1985

This proceeding is before the Commission on Exceptions to the Initial
Decision (I.D.)) served on June 12, 1985 by Administrative Law Judge
Joseph N. Ingolia (Presiding Officer). The ID. concluded that Interlink
Systems Incorporated d/b/a Interlink Lines (Interlink), a non-vessel-operating
common carrier (NVOCC), had committed extensive violations of section
16, Initial Paragraph, and of section 18(b)(3) of the Shipping Act, 1916
(46 U.S.C. app. §§815, 817). The 1.D. further concluded that Consolidated
Commodities of America, Inc. (Consolidated), Merritt Enterprises d/b/a
Cheerio International (Cheerio), both shippers, and Liberty Shipping Intet-
national (Liberty), another NVOCC, also had violated section 16, Initial
Paragraph. The Presiding Officer assessed substantial civil penalties for
those violations.

The four respondents adversely affected by the 1.D. filed Exceptions,
to which the Commission's Bureau of Hearing Counsel replied.

For the reasons set forth below, the Commission has determined to
remand this proceeding to the Presiding Officer for further development
of the record and the issuance of a supplemental imitial decision. We
believe that the record has been developed adequately regarding the par-
ticular shipping transactions that gave rise to this investigation. However,
the difficulty is that even if it is assumed that malpractices occurred resulting
in violations of law, the record in its present state does not permit the
Commission to conclude who properly should be held liable for any such
violations. The remand ordered herein is intended to allow for obtainment
of additional evidence regarding the nature, ownership, lines of authority
and interrelationships of the respondents. The Commission also wishes the
parties to brief certain legal issues that have been raised by the evidence
developed thus far,

BACKGROUND

A. The proceeding

This proceeding was commenced by an Order of Investigation and Hear-
ing served on December 14, 1984. The